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G

lobalization is no longer a thing of the future; it is here now. Products manufactured
in one or multiple countries are sold in markets across the globe. Business relationships are crossing national borders in a complex web that involves private and public
companies, individuals, governments, and governmental entities.
Consequently, participants in the global economy often find themselves in transnational
disputes over products they placed into the global market or over their business relationships
that have gone awry. Transnational disputes are not limited to any particular legal area.
This article explores the growing trends in transnational disputes, some of the particular
legal issues involved, and the important role cultural affinity plays in these disputes.
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Litigation Goes Global
The number and breadth of cross-border disputes has grown
as the economy has increasingly become more global. For
instance, the number of international arbitrations has increased
dramatically in the past 20 years. The International Center for
Settlement of Investment Disputes (ICSID), for example, registered approximately 272 cases between 2002 and the end of May
2012, compared to 95 cases between 1972 and 2001.1 These
cases involve state parties from all over the globe and involve
divergent economic sectors, including agriculture, fishing and
forestry; oil, gas, and mining; electric power and other energy;
water, sanitation, and flood protection; construction; tourism;
transportation; finance; and information and communication.
Similarly, the number of cases filed under the auspices of the
International Court of Arbitration (ICC) has grown from
approximately 560 cases filed between 1999 and 2006, to 733
cases filed between 2007 and 2011. More impressive is the geographic reach of these cases. A ICC report from 2011 noted
that cases filed that year concerned 2,293 parties from 139
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countries and independent territories, were located in 63 countries, and included arbitrators from 78 different nations.2
Although official statistics regarding transnational disputes
occurring in national courts are difficult to obtain, the number
of these types of disputes appears to be on the rise, especially in
the areas of antitrust, securities litigation, and class actions.3 In
1996, for example, approximately six securities-related cases
were filed in U.S. courts against international companies (i.e.,
non-U.S. companies listed on a U.S. exchange).4 That number
had grown to 20 cases by 2003 and grew further to 61 cases in
2011.5 These securities cases involved companies from Canada,
China, France, Germany, Japan, Mexico, Switzerland, the
United Kingdom, and others. Affected industries included
pharmaceuticals, oil and gas, mining, beverages, auto parts and
equipment, machinery, home furnishings, computers, banking,
insurance, etc.6
The antitrust arena has experienced a similar growth in
transnational disputes since the early 1990s.7 From 1990 to the
end of 2008, there were 516 private international cartels with
rates increasing exponentially, from four to six per year in the
early 1990s, to about 35 per year between 2003 and 2005, to
an average of 77 per year between 2006 and 2008.8 Total
known affected sales has seen a dramatic increase as well, from
less than $1 trillion before 1995 to an astounding $16 trillion
in 2008. The industries affected have included organic chemicals, transport services, telecom services, food and tobacco
manufacturing, banking and insurance, and distribution.
The upward trend in transnational disputes is not surprising
given the growth of the global economy and the evolution and
internationalization of legal regimes around the world. In the
antitrust arena, for example, a significant number of countries,
including Argentina, Brazil, China, India, Korea, Russia, and,
most recently, Mexico and Ecuador, have enacted or modified
their antitrust legislation. This new legislation reflects a more
modern and international view of economic competition and
makes the prosecution of antitrust violations more effective.9
These new or revised laws allow enforcement authorities to conduct “dawn raids”10 and intensify the penalties for cartel activities.11 Most important, various enforcement authorities have
increased their cooperation efforts around the world.12
A similar trend exists in the class action arena. Today, at least
25 countries have some type of collective action legislation.
These countries include Canada (1978), Brazil (1985), Uruguay
(1985), Peru (1993), Colombia (1998), Ecuador (1999), Costa
Rica (2000), Spain (2001), Germany (2005), Italy (2010), and
Mexico (2011). One particular collective action that has
attracted global attention is an environmental case filed by a
group of indigenous people in Ecuador against Chevron Corporation in 2003. In early 2011, the trial court issued a judgment of approximately $18 billion, which was affirmed in the
appellate court in 2012. The Chevron/Ecuador case has triggered related proceedings, including an UNCINTRAL arbitration at The Hague, a RICO action in the Southern District of
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New York, and most recently an enforcement proceeding in
Canada.
The growth in cross-border disputes is challenging the way
lawyers, judges, and legal scholars across the globe think about
and deal with procedural and substantive legal issues, diverse
legal regimes, and cultural differences. Some of the most common issues that arise in these disputes are discussed below.

Resolving Disputes
Parties generally have two options for resolving their disputes: (a) litigation before a local court or (b) arbitration before
an international tribunal. This choice, however, is often made
long before a dispute arises in a dispute resolution included in
the parties’ contracts. A dispute resolution clause usually contains a forum selection clause specifying the method of dispute
resolution, as well as the place or location where any dispute is
to be resolved.
Even when parties have predetermined the method and
forum for resolving their disputes, these issues often remain
hotly contested. This has resulted in an increasing number of
international parallel proceedings where courts and tribunals
around the world are asked to adjudicate the same or virtually
the same claims and issues pending concurrently in multiple
forums.13 The parties’ decision to engage in these battles, even
in the presence of an explicit forum selection clause, is often
driven by the following factors: the cost and convenience to the
parties, perceived local biases, counsel’s familiarity with local
procedures, the applicable law, and docket speed.
As is the case in domestic litigation, when international parallel proceedings arise, one party rushes to its local court to file
a lawsuit, while the other rushes to file a notice of arbitration
or, alternatively, a nearly identical claim in its local courts.
What typically follows is a series of challenges to the other
forum’s jurisdiction brought about by motions to dismiss based
on the forum non conveniens doctrine, motions to stay, motions
to abstain, requests for anti-suit or anti-arbitration injunctions,
and other similar requests.
These jurisdictional battles raise complex issues and inconsistent answers. One such issue, for example, concerns whether
the dispute should be resolved via litigation or arbitration. The
answer should depend on what the parties chose in the dispute
resolution clause of their contractual agreement, especially
where the parties are from signatories to the New York Convention. Article II(3) of the New York Convention requires the
courts of a Contracting State to refuse adjudication of the dispute and to refer the parties to arbitration, unless the agreement to arbitrate is “null and void, inoperative or incapable of
being performed.”
Moreover, whether the agreement to arbitrate should be
deemed “null and void, inoperative or incapable of being performed” falls to the arbitrator(s) under the “competence-competence” principal, which dictates the arbitral tribunal has the
authority to decide, in the first instance, its own jurisdiction.
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But, this is not always the case and courts of Contracting States
sometimes arrogate the power to make the decision and issue
anti-arbitration injunctions.
A classic example of this situation arose in Companhia
Paranaense de Energia (COPEL) v. UEG Arauncaria Ltda. The
case involved (a) Companhia Paranaense de Energia (known as
COPEL), a state-owned electrical utility company in Brazil; (b)
El Paso Corp., an American company; and (c) Petrobras. The
three entities executed a joint venture agreement forming a special purpose company named UEG for the construction of a
thermoelectrical power plant in Brazil. COPEL subsequently
entered into a Power Purchase Agreement with UEG, which
contained a dispute resolution clause providing for arbitration
in Paris according to ICC Rules. UEG commenced an ICC
arbitration against COPEL in Paris for breach of contract.
COPEL, on the other hand, commenced a court proceeding in
Brazil seeking to declare the arbitration agreement invalid on
the basis that a state-owned company could not enter into an
arbitration agreement. The Brazilian trial court issued an antiarbitration injunction enjoining UEG from participating in the
ICC arbitration. Meanwhile, the Paris arbitral tribunal considered itself bound by the lex arbitri and did not suspend the
arbitration proceeding even after being notified of the Brazilian
court’s order. The Brazilian anti-arbitration injunction stayed
in effect for almost a year while the parties settled the case.14
Another issue that often arises is what standard to apply
when deciding whether to stay, dismiss, or enjoin a dispute
pending in one court in favor of a second dispute pending in a
different court. U.S. courts typically apply one of three doctrines usually employed in the context of domestic parallel proceedings:15 (a) the “Colorado River Abstention Doctrine” from
the Supreme Court’s 1976 landmark decision in Colorado River
Water Conservation District v. United States,16 (b) the “International Abstention Doctrine,”17 and (c) the approach outlined in
Landis v. North American Co.18

What Law Applies?
Similar to the jurisdictional issue, the question of what law
applies is often addressed in the choice of law clause of the parties’ contract long before a dispute actually arises. Battles ensue
here too, however. Take, for example, the question of whether
the parties’ choice of law will be enforced. In the United States,
national courts generally enforce choice-of-law clauses but may
refuse to do so if the jurisdiction whose law is chosen lacks a
“substantial” or “reasonable” relationship to the underlying
transaction.19 Under Brazilian law, by contrast, the parties’
choice of law is superseded by the law of the country where the
contract was formed or by the law of the location of the offeror under Brazilian contract law.20
In the tort arena, U.S. courts generally follow the “most significant relationship” test of the Restatement (Second) of the
Conflict of Laws. Other countries, however, follow the lex loci
delicti rule, but differ as to the meaning of delict.21 Austria and
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Poland opt for the place of conduct; whereas the Netherlands
opts for the place of injury; Czechoslovakia, Greece, and Spain
leave the choice between the locations; whereas Japan and
Switzerland split between the place of conduct for some cases
and the place of injury for others.22 Recently, some countries
have pushed for allowing the tort victim to choose between the
laws of the place of conduct and the place of injury or authorizing the court to choose the law most favorable to the victim.23
Several other countries, including China, Korea, and
Venezuela, have adopted this same principle, either for all
cross-border torts or only certain categories of torts.24

What about “Discovery”?
Obtaining evidence in a transnational dispute offers its own
challenges and surprises. U.S. litigants before a U.S. court seeking to obtain evidence from a foreign party will typically rely
on the Hague Convention for the Taking of Evidence Abroad.
Generally, this mechanism allows for:
1. document discovery by means of a Letter of Request,
issued by the court where the action is pending and
transmitted to the “Central Authority” of the jurisdiction where the discovery is located, which then transmits
the request to the appropriate judicial body for a
response,25 and
2. deposition testimony by means of a Letter of Request,
requesting that the testimony be taken before a diplomatic or consular officer, or by a specially appointed
commissioner in the non-U.S. jurisdiction.26
Obtaining evidence through these Hague Convention
mechanisms, however, is often slow and expensive.27
Another important consideration when seeking to obtain
evidence abroad is that a number of countries have enacted
data privacy laws and/or blocking statutes. Data privacy laws
restrict the ways “personal data” can be “processed.”28 Most
important, these data privacy laws define “personal information” and “processing” very broadly. “Personal data” as used in
the “directive,” for example, references more than just a social
security number, national identification number, or medical
records. It broadly includes “any information relating to an
identified or identifiable natural person.”29 The term “processing” includes not only common functions such as formatting
conversions, de-duplication, filtering, and indexing, but also
any collection or manipulation of data, including the storage
of data as required in a routine litigation hold.30 “Blocking
statutes,” which prohibit the collection or export of evidence
for a foreign proceeding, are even more restrictive and often
make complying with a U.S. court’s discovery order a criminal
offense punishable by severe fines and imprisonment.31 U.S.
courts have struggled with the application of these laws that
often pin litigants between a rock and a hard place.32 In Strauss
v. Credit Lyonnais, S.A.,33 a U.S. court ordered a French defendant to produce a document in accordance with the Federal
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Rules of Civil Procedure. The court disregarded the defendant’s
concern that doing so would violate French privacy laws, and
the defendant’s lawyer reluctantly complied with the court’s
order. The lawyer was subsequently criminally prosecuted by
French authorities and convicted of violating French privacy
laws. The French Supreme Court later affirmed his conviction
and fine.
By contrast, foreign litigants involved in disputes pending in
the courts of the United States do not typically have to deal
with data privacy laws or blocking statutes when obtaining evidence from a U.S. litigant. Moreover, foreign litigants involved
in a “foreign proceeding” with a U.S. party may obtain evidence from that U.S. party by invoking 28 U.S.C. Section
1782.34 Discovery under Section 1782 is generally proper,
although not required,35 if: (a) directed at a resident of the district or at someone “found” in the district; (b) intended “for use
in a proceeding before a foreign or international tribunal,
including criminal investigations conducted before formal
accusation”; (c) made pursuant to a letter rogatory issued, or
request made, by a foreign or international tribunal or upon
the application of any interested person; and (d) it does not
involve the disclosure of privileged documents.36 Section 1782
has two goals: to provide efficient means of discovery assistance
to foreign litigants and to encourage foreign countries to provide similar means of assistance to U.S. courts.37
Each of the requirements in Section 1782 have been interpreted extensively, but two are particularly worth highlighting.
First, as to what constitutes a “foreign proceeding,” Section
1782 has been broadly interpreted and most judicial or quasijudicial proceedings fall within the statute’s scope, including
foreign bankruptcy proceedings,38 foreign criminal proceedings,39 and proceedings before certain foreign investigative bodies.40 There are, however, differing opinions regarding whether
arbitrations constitute “foreign proceedings” for purposes of
Section 1782.4141 Second is whether Section 1782 categorically bars a district court from ordering production of documents
when the foreign tribunal or the “interested person” would not
be able to obtain the documents if they were located in the foreign jurisdiction (the “foreign-discoverability requirement”). In
Intel Corp. v. Advanced Micro Devices, Inc., the Supreme Court
stated that “[b]eyond shielding material safeguarded by an
applicable privilege, however, nothing in the text of §1782 limits a district court’s production-order authority to materials
that could be discovered in the foreign jurisdiction if the materials were located there.”42 The Court further noted: (a) when
information is sought by an “interested person,” a district court
may condition relief upon that person’s reciprocal exchange of
information; and/or (b) the foreign tribunal can place conditions on its acceptance of the information to maintain whatever measure of parity it concludes is appropriate.43 Thus,
practitioners seeking discovery or opposing the discovery of
materials for use in a foreign proceeding in a country that has
enacted “blocking statutes” or “data privacy” laws must give
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due consideration to whether the local court will permit the use
of materials obtained pursuant to Section 1782.44

The Elephant in the Room —
Cultural Affinity Matters
Issues of language, culture, and differing legal traditions play
important roles in almost every transnational dispute. Being
well versed in the legal traditions of the countries in which your
clients (and their opponents) conduct business can help fashion
a more complete strategy (i.e., a strategy that accounts for the
risks — and benefits — associated with the various jurisdictions
involved). Such understanding will also help outside counsel
better comprehend the reasons for a client’s business decisions.
Understanding the cultural tendencies and sensitivities involved
in the dispute will also help avoid unnecessary embarrassments
and help the overall dispute resolution process proceed cordially and smoothly. More important, having an appreciation and
command of your client’s language, culture, and legal traditions
can also help lessen the expense associated with transnational
disputes as clients do not have to hire multiple lawyers, translators, and others to assist in resolving such disputes.

Conclusion
The number, nature, and complexity of transnational disputes will continue to grow alongside international commerce.
Stay tuned to how the substantive and procedural issues that
arise on these disputes are approached and resolved around the
globe and to new ones that arise.
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