Party Talk

2011
“What do you do for a living?” It’s a question you are no stranger to. And the
loaded response from those you have just met is surely one you’re not a stranger
to, either: “So you’re a lawyer? Maybe you can answer a question for me?”
As a lawyer, you probably get more than your fair share of requests for a little free
advice, whether from friends, family, or neighbors. And the holiday season, with
its requisite parties and get-togethers, provides even more opportunities for family, friends, and acquaintances to bring up their legal questions.
Of course, most lawyers’ expertise doesn’t cover every possible area of the law,
so we have provided this latest installment of Party Talk to help you answer
some of those “friendly requests for advice” you may encounter at the next
round of social gatherings.
While you must be cognizant of how you answer — make sure that the people
you are talking with understand that you are not their lawyer and that your answer
is not formal advice — you have the chance to impart some basic knowledge.
What questions are you asked in social situations? Send us your question
and answer and we’ll post them to the State Bar blog at blog.texasbar.com.
Email tbj@texasbar.com.
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What is your liability if you
give legal advice at a party?
The giving of negligent legal advice at a party can result in liability for the lawyer, although Texas
courts are generally quite understanding of the lawyer’s plight in these situations.
While courts are very reluctant to allow lawyers to be sued for any tort other than malpractice or breach
of fiduciary duty, it is conceivable that a lawyer could be sued under the Texas Deceptive Trade Practices
Consumer Protection Act, if the inquirer at the party could show that he detrimentally relied on false
advice from the lawyer and was a “consumer,” i.e., he sought by purchase or lease the lawyer’s services, but
this would be difficult to show in a cocktail party situation.1 As for malpractice, generally the existence of
an attorney-client relationship is a prerequisite to suit. Texas courts have said that “A relationship of client
and lawyer arises when: (1) a person manifests to a lawyer the person’s intent that the lawyer provide legal
services for the person; and either: (a) the lawyer manifests to the person consent to do so; or (b) the lawyer
fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services.”2
Note that the only consent required of the lawyer is that he consent to “provide legal services.” Thus
one might claim that merely giving the advice manifests a consent to do just that, provide legal services. This why malpractice insurers and ethicists recommend sending “non-retention letters” to those who seek an attorney’s
services but are rejected. It is also the reason to avoid giving free
advice, at cocktail parties or elsewhere. While the lawyer prefacing his remarks with “you understand I am not ‘rendering legal
services,’ am not your lawyer, and you shouldn’t rely on this
advice” or some such will help, there is always a possibility of a swearing match later as to whether the
lawyer was aware the client relied upon the lawyer to
provide advice but did “nothing to prevent it.” The
best way to prevent it is to decline to give the
advice, unless the lawyer has such a close relationship with the inquirer that such defensiveness
would be both insulting and, under the circumstances, unnecessary. For example, I give my mother free advice all the time because I know she would
never sue me and would resent it if I refused.
— William J. Chriss, Austin
Notes
1. Latham v. Castillo
2. MacFarlan v. Nelson, No. 03-04-00488-CV (Tex. App. —
Austin, 2005, citing Restatement (Third) of the Law Governing
Lawyers §14 (2000); See also Bergthold v. Winstead Sechrest &
Minick, P.C., 2-07-325-CV (Tex. App. — Ft. Worth, 2009).

I got busted for shoplifting when I was much younger and successfully completed deferred adjudication.
However, I have had difficulty getting jobs because it still shows on my record. How do I remove it?
There are several ways to limit the accessibility of your criminal records by certain private parties. Your record may be
expunged pursuant to Texas Code of Criminal Procedure Art. 45.0216(h) if you were a child when you committed the
offense, or Texas Code of Criminal Procedure Art. 55.01(a)(2) if you were an adult, and the shoplifting offense was a Class
C misdemeanor. If expunction is not an option, seek an order of nondisclosure from the court that placed you on deferred
adjudication pursuant to Texas Government Code §411.081(d). For more information, download a free copy of the Texas
Young Lawyers Association’s Expunctions in Texas booklet at tyla.org.
— Shivali Sharma, Texarkana
www.texasbar.com/tbj
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Recently cows have been entering my backyard
though the woods behind our house at night,
then are gone in the morning. I’ve contacted
farmers in the area, but nobody has claimed them.
I would like to pen them so that we can call the
sheriff’s department out to investigate. IS IT ILLEGAL TO PEN LIVESTOCK THAT ARE NOT YOURS?
To many urban Texans, the concept of an “estray,” most commonly a loose horse or cow, is unimaginable. It has been a long time since a Hereford bull walked unattended up Congress Avenue in downtown Austin. However, with the long-term trend of urban encroachment on traditional agricultural
communities, it’s time for urban/suburban Texans to educate themselves on what to do when they find a cow eating their petunias.
If you do not know who the owner is, Chapter 142 of the
Agriculture Code requires the owner of private property to
report an estray to the sheriff “as soon as reasonably possible.”
Though the code is silent on the issue of capture, unless the animal is dangerous, law enforcement agencies encourage property
owners to corral an estray to prevent the potential of serious public safety issues, such as if the animal were to
wander onto a busy road. Worried about the cost of caring for your newly captured estray? Not to worry! The
Code provides that the owner may redeem the animal
from the property owner after payment of fees
and damages.
— David Courreges, Austin
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I have heard a lot lately about states and the federal government wanting employers to verify their
employees’ work authorization status. Can’t I just
recruit only U.S. citizens to simplify the process?

I’ve just had a money judgment entered against me.
How long before the other side can collect on it, and
what are my options regarding collection of the judgment if I don’t pay the whole amount?

Except in very specific circumstances, you should not
ask whether a job applicant is a U.S. citizen or “green card”
holder before making an offer of employment — this
includes advertising for “U.S. citizens only.” It is illegal for
employers to discriminate with respect to hiring, firing, or
recruitment or referral for a fee, based on an individual’s
citizenship or immigration status. Unless you are required
to do so by law, regulation, executive order, or government
contract, you cannot implement a U.S. citizen- or lawful
permanent residents-only hiring policy. However, you can
put applicants on notice about the employment eligibility
verification requirement by including a statement on the
job application form that explains your post-hire obligation
to verify identity and eligibility to work in the United
States by means of the I-9 Form. You can also generally
inquire whether job applicants are “legally authorized to
work.” This must be asked of every job applicant, however,
to avoid problems under antidiscrimination laws.

Ordinarily, the earliest the clerk of a district or county
court may issue a writ of execution on a judgment is 30
days from the day the court’s final judgment is signed.
However, execution may issue sooner than 30 days if the
judgment creditor files an affidavit with the court attesting
that the judgment debtor is about to remove personal
property in order to avoid execution of judgment.
Execution of the district or county court judgment may
issue later than 30 days after the final judgment is signed
if the judgment debtor: (1) files a motion for new trial; (2)
supersedes the money judgment, which is most commonly done by filing a bond with the court that must be
approved by the clerk — the amount of the bond cannot
exceed the lesser of 50 percent of the judgment debtor’s
current net worth or $25 million; (3) files for bankruptcy
and obtains a stay; or (4) files a motion to stay enforcement of the judgment in either the trial or appellate court
(after perfecting the appeal).

— Leigh N. Ganchan, Houston

— Dylan O. Drummond, Austin
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I invested in my friend’s small business. Now my
friend won’t talk to me about the business or my
investment. What should I do?
First, do you have anything in writing? Typically the
documentation will control the nature of the investment
and the investor’s legal rights. Second, what were the terms
of the investment? Was it a loan, an equity investment, or
something else? If it was a loan, what were the key terms
(e.g., interest rate, loan maturity, etc.)? If it was an equity
investment, what was the form of investment? Shareholders, for instance, have certain statutory and common law
rights independent of their contract rights, including the
right to receive basic information about the business. And
your friend must run the business for the benefit of all
shareholders. Some Texas courts have also allowed minority shareholders to bring shareholder oppression claims if
the majority shareholder engages in certain types of misconduct. While partners enjoy similar protections, remember that partners in general partnerships can be personally
liable for partnership debts. If your friend continues to
stonewall you, and you think you may have a significant
amount of money at stake, then you should seriously consider hiring a lawyer.

Can people sit in the bed of a truck if we aren’t on a
paved road?
Possibly. The fine-only law relating to “Riding in Open
Beds” applies to drivers who have a child younger than 18
years of age in the bed of a truck or trailer. Tex. Transp.
Code §545.414(a). There are several defenses to prosecution, including that the driver was operating the vehicle to
transport farm workers from one field to another on a
farm-to-market road, ranch-to-market road, or county road
outside of a municipality. Tex. Transp. Code §545.414(c).
It is also a defense that the driver was operating or towing the vehicle in a parade or in an emergency; operating
the vehicle on a beach; operating a vehicle that is the only
vehicle owned or operated by members of the household;
or operating the vehicle in a hayride permitted by the governing body of or law enforcement agency of each county
or municipality in which the hayride occurs. Id. Six words
to remember: “Officer, we’re on an official hayride!”
— Grant Scheiner, Houston

— Wallis Hampton, Houston

www.texasbar.com/tbj
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Since Texas is a no fault state does
that mean that it does not matter if
my spouse has had an affair or is at
fault in the breakup of our marriage?
No. The fact that Texas is a no fault state means that in Texas, parties
can get divorced without having to plead any fault in the breakup of the
marriage. The parties can merely plead that the marriage has become
insupportable due to discord or conflict of personalities that destroys the
legitimate ends of the marriage relationship as grounds for their divorce.
Further, the court can take into consideration fault in the breakup of the
marriage when dividing the marital assets between the parties in a just and
right division. Therefore, if there has been an affair by one spouse that led
to the breakup of the marriage, the court could order that the innocent
spouse receive more of the community assets in the divorce.
— Kristy Piazza, Plano

The house we are renting got foreclosed on, and the
bank has given us until the end of the month to move
out, despite the fact that we have 10 months left on
the lease. What can we do?

With all the talk about water supplies and water shortages, would it be okay for me to find my own sources
of water? Do I own the water in the creek that runs on
my land? Can I drill a water well and use that water?

You are protected by the Protecting Tenants at Foreclosure Act of 2009, which states that in the case of any foreclosure on a federally related mortgage loan or on any
dwelling or residential real property, the bank assumed its
interest subject to the rights of any bona fide tenant on the
date of foreclosure. Tenants in this situation must be given
at least 90 days’ notice to vacate and may have the right to
occupy the premises until the end of their lease term.
If you were renting without a lease or with a lease terminable at will under state law, you would be entitled to
90 days’ notice to vacate.

These are great questions, and they highlight the important differences between surface water and groundwater
ownership in Texas. That creek water, as surface water in a
watercourse, is owned by the state of Texas. Unless it fits
within an exemption, the right to use surface water requires
the state’s permission. The Texas Commission on Environmental Quality’s website (tceq.state.tx.us) is a great reference to help you stay out of hot water on this topic.
As for a well? That’s a deep subject! The issue of groundwater ownership is a topic of continuing debate, and the
Texas Supreme Court has been asked to decide a case that
may shed some additional light on this issue. Meanwhile, if
you want to drill a water well, you would be wise to check
local laws/ordinances, determine whether your property is
within the boundaries of a groundwater conservation district (which may require a well registration or permit), and
use a licensed driller for the work.

— Chad Baruch, Rowlett

I recently got laid off from my job after working there
for the last two years. I went to rollover my 401(k)
balance to an individual IRA account, but I realized
my employer did not give me my company match.
How can my employer keep the company match that
was promised to me?

— Cindy Smiley, Austin

Is it legal to text while driving?

You should request a copy of your 401(k) plan document
from your former employer and check the vesting rules.
Some plans allow you to fully (100 percent) vest as soon as
you join the plan. Other rules require you to complete a
number of years of service before you are fully vested. By law,
all participants must be fully vested after six years of service.
Other special rules allow you to become fully vested if you
reach the state retirement age (usually 65), become disabled,
die, or if the plan is terminated. If you are laid off before you
are fully vested, it is possible to lose the company match.

OMG, I can’t believe u would ask me that!! While Texas does
not currently have a law banning all drivers from texting, drivers
under the age of 18 are prohibited from using wireless communication devices (which would include texting devices), except
in cases of emergency. Tex. Transp. Code §545.424 (a)(2). With
limited exceptions, drivers may not use a wireless communication device within school crossing zones. Tex. Transp. Code
§545.424(b). There are also various city ordinances throughout
Texas relating to “distracted driving” — so be careful! LOL. : )

— Lacy Durham, Dallas

— Grant Scheiner, Houston
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It’s 2 a.m. on Saturday and I’ve just
received a call from the county jail.
One of my relatives has been arrested
on a criminal matter. What do I do?

((

The first thing to do is stay calm so you can think clearly. Your loved one
will survive a few hours in the county jail while you plot a course of action.
Verify what the person has been arrested for. This can be done by calling the
jail, the jail’s bonding office, or in bigger counties, visiting the county’s website. After you have this information, consult an attorney. You can find an
attorney by looking through the phone book or by searching the Internet by
the name of the county and “jail release.” Consult a few of the results and see
what your options are. The county may have a procedure in place in which
an attorney can expedite the release of your relative, for a fee of course.
If you are unable to reach an attorney, call or visit the jail first thing in
the morning and ask the nice officer what the procedures for release are and
what you can expect in the next few hours. The jail staff will be happy to
help guide you through the process.

((

— Jana Ortega, Austin

I’m a homeowner. I recently discovered a construction defect. What is the window of time where I can
sue the builder?

I recently lost my job and cannot afford to pay my
child support. Can I lower the amount of child support I am paying?

There are two things you need to consider. First, which
immediately comes to an attorney’s mind, is statute of limitations. Statute of limitations establishes a time limit for a
person to file a lawsuit and is subject to the discovery rule,
which causes the clock to start ticking once a person discovers the facts giving rise to his claim. The second thing
to consider, and this may not immediately come to mind,
is statute of repose. Tex. Civ. Prac. & Rem. Code §16.009.
Under the statute of repose, you have 10 years from substantial completion of the house to sue a builder . There is
no discovery rule with statute of repose, so your claim is
barred 10 years after the house is substantially complete.
This can result in an owner’s claim against the builder
being barred by statute of repose even though the statute
of limitations clock has not started to tick. Seems harsh,
but it is true.

Probably. A court may modify a child support order if
the circumstances of a child or a person affected by the
order have materially and substantially changed since the
date the last order was entered. A material and substantial
change could be a change in income or a loss of employment. If the loss of employment was not voluntary and no
income is being earned, the court could modify the child
support down to an amount that would be paid by an
obligor who was earning minimum wage. If the loss of
income was voluntary, the court may not modify the child
support at all. If the court finds that the actual income of
the obligor is significantly less than what the obligor could
earn because of intentional unemployment or underemployment, the court may calculate child support based on
the earning potential of the obligor by looking at what kind
of income the obligor has made in the past.

— Stephen Bolline, Dallas

— Kristy Piazza, Plano

I am 29 years old and recently married a 79-year-old oil tycoon. He has five children by his ex-wives.
His children told me he doesn’t need a will because I get everything since Texas is a “community property”
state. Are they telling me the truth?
Well, let me see. No. When a person dies in Texas without a will, Texas state law will decide how property is distributed. It is entirely possible that your husband’s children will share equally in half of the community property real estate
and half of all other property. Shocking, isn’t it? A will can ensure that property goes to the intended persons or charities.
I have a philosophy: Where there is a will, I want to be in it.
— Audrey Moorehead, Dallas

www.texasbar.com/tbj
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Do my passengers have to wear seat
belts while riding in the back seat?
Yes. A person violates Texas’ seat belt law if the person is at least 15
years of age, is riding in a passenger vehicle while the vehicle is operated,
is occupying a seat that is equipped with a safety belt, and is not secured
by a safety belt. Tex. Transp. Code §545.413(a). So click it, or ticket!
— Grant Scheiner, Houston

I have almost a year left on my apartment lease, but
want to take three months off to go backpack around
Europe. My buddy from high school got evicted from
his place, and I want to sublet to him for the three
months until he finds a new place, then move back in
when I get back. Can I do that?

I treated my client to a nice dinner at his favorite
restaurant as a holiday gift. I later found out that on
his way home, he was involved in a one-car accident.
He was injured, incurred significant costs from medical bills, and was cited for DUI. Can I be held liable in
a civil suit, since I paid for the alcohol?

Absent a provision in your lease to the contrary, Texas law
states that during the term of your lease, you may not rent the
leasehold to any other person without the prior consent of
the landlord. If your lease does not give you the right to sublet, you should contact your landlord to obtain permission to
sublet to your friend. Even if your landlord allows you to
sublet to your friend, you would still be liable under the lease
for any rent your friend fails to pay during the sublet term.

No. The Texas Dram Shop laws hold that a person or
company that is in the business of selling alcohol can be
held liable for injuries caused by the intoxicated patrons.
Therefore, if your client injures an innocent victim, the victim may have a cause of action against the restaurant, but
not likely against you as a social host, unless you recklessly
encouraged your client to continue drinking after it was
clear that he was drunk. To maintain your relationship with
your client, consider picking him up on the way to dinner,
offering to pay for a cab for him on his way home, and limiting the amount of alcohol served during the dinner.

— Chad Baruch, Rowlett
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I am thinking about opening a small business. Do I have
to buy workers’ compensation insurance? Should I buy
workers’ compensation insurance?”

— Kendall Kelly Hayden, Dallas

Texas is the only state where having workers’ compensation insurance is not mandatory. A business can “opt
out” of the workers’ compensation system. Whether a
business should purchase workers’ compensation insurance is a decision that is best made with the assistance of
an attorney and insurance professional. If a business has
workers’ compensation, it is protected from most lawsuits
by workers for on-the-job injuries since receiving workers’
compensation benefits is the “exclusive remedy” of the
worker. This is often called “the shield.”
However, there are insurance products out there that are
not workers’ compensation policies that provide disability
and medical benefits to injured workers that some business
owners find more cost effective for their businesses. Be
mindful, though — a company without “the shield” provided by workers’ compensation insurance is not protected
from a negligence lawsuit by the worker, who only needs to
prove some negligence on the employer’s part. This is called
“going bare.” Ultimately, the business decision of whether
to have “the shield” or “go bare” should be made carefully
with input from your attorney and insurance agent.

I am hearing impaired. I recently needed legal help and
contacted three different attorneys. I had difficulty
communicating with them, as none of them knew sign
language. How can I get the legal help that I need?

— Joe Anderson, Austin

— Elaine Roberts, The Woodlands
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I’m sorry about your difficulties with locating an attorney. The Americans with Disabilities Act (ADA) requires
attorneys to communicate with people with disabilities in a
way that they can understand unless doing so would be very
difficult or expensive. You need to ask the attorney to obtain
the services of a qualified sign language interpreter or use
another communication aid to help you understand difficult
or lengthy legal information. An attorney cannot charge you
for providing an interpreter or other communication aid,
but he or she can ask the judge to pay for qualified interpreters for civil or criminal hearings, trials, or depositions.
Hopefully it will not be necessary, but if an attorney still
won’t provide a qualified sign language interpreter or any
other communication aid that you believe you need, even
after you have explained the ADA requirement, you can
contact the State Bar Client-Attorney Assistance Program
to help you access better communication with the attorney.

www.texasbar.com

