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mmigration reform continues to be a controversial issue on the national and state level. Educators and
those who advise them often are asked why school districts are required to educate undocumented children.

Individuals who have been connected to the public education system, whether as a parent, employee, student,
or legal counsel since the early 1980s largely take for granted that school districts educate all students regard-
less of citizenship status. However, this has not always been true.

The Education of Undocumented Children

I

Background
The education of undocumented children was the focus of a

1982 U.S. Supreme Court decision. The Court in Plyler v. Doe
reviewed the legality of the 1975 revision of Texas Education
Code Section 21.031 by the Texas Legislature, which withheld
state funds from school districts for the education of children who
were not “legally admitted” into the United States.1 In relevant
part, the revision provided the following: “(a) All children who
are citizens of the United States or legally admitted aliens and

who are over the age of five years and under the age of 21 years
on the first day of September of any scholastic year shall be enti-
tled to the benefits of the Available School Fund for that year.”2

Thus, local school districts were authorized by the revised
statute to deny public school enrollment to children who were
not legally admitted into the country. In response to this revi-
sion, the Tyler Independent School District adopted a policy in
1977 requiring undocumented children to pay a “full tuition
fee” to enroll.3 The plaintiffs, representing a class of undocu-



mented school-aged children, challenged the law based on
equal protection grounds. In a 5-4 decision, the Court held that
the Fourteenth Amendment’s protections extended “to anyone,
citizen or stranger, who was subject to the laws of a state.”4 The
majority held that a denial of an education was an “affront to
one of the goals of the Equal Protection Clause, which was the
abolition of governmental barriers presenting unreasonable
obstacles to advancement on the basis of individual merit.”5

Further, the majority found that the “Equal Protection Clause
was intended to work nothing less than the abolition of all
caste-based and invidious class-based legislation.”6

The Court had a lengthy discussion on the appropriate stan-
dard of review. Finding that undocumented individuals could
not be treated as a “suspect class” and that an education is not
a “fundamental right,” thus deserving greater judicial scrutiny
and requiring the state to demonstrate a compelling govern-
mental interest, the Court held that the state was required to
demonstrate the statute was reasonably adapted to achieve the
desired purpose.7 The majority was troubled that the statute
would impose a lifetime hardship on a distinct class of individ-
uals who did not themselves create their illegal status.8 Signifi-
cantly, the Court held, “[T]he deprivation of education takes
an inestimable toll on the social, economic, intellectual, and
psychological well-being of the individual and poses an obsta-
cle to individual achievement.”9

The Texas statute failed because the state could not demon-
strate that the exclusion of undocumented students would
effectively stem illegal immigration in comparison to alterna-
tive prohibitions,10 nor was there evidence that the exclusion of
these students would improve the overall quality of education
in the state.11 The Court also rejected the notion that the
preservation of limited resources alone was sufficient to justify
the practice.12 Further, the Court noted that the “illegal alien of
today may well be the legal alien of tomorrow.”13 Allowing the
statute to stand would result in a population of children per-
manently locked into the lowest socioeconomic group. 

Recent Developments
As this past legislative session demonstrated, limited finan-

cial resources remain a concern. A common assertion is that the
cost to educate undocumented students is a drain on the school
system. However, identifying an accurate count of undocu-
mented students remains a challenge.
In December 2006, then-Texas Comptroller Carole Keeton

Strayhorn issued a special report, Undocumented Immigrants in
Texas: A Financial Analysis of the Impact to the State Budget and
Economy.14 Included in the report was a review of the cost of
educating undocumented children to the state education sys-
tem. The report is based on the 2000 Census data and 2005
population estimates. For purposes of the report, “undocu-
mented immigrants” are defined as, “foreign-born individuals
who reside in the U.S. who are not U.S. citizens or do not pos-
sess permanent resident status.”15 These individuals may also be
“foreign-born individuals who entered the U.S. legally but
overstayed the authorized time period.”16
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As indicated in the report, the total count of foreign-born
residents in the United States, per the 2000 Census, was 31.1
million. Six states, including Texas, accounted for more than
two-thirds of the foreign-born resident count.17 Texas had the
third-highest total of foreign-born residents, after California
and New York, with a total of 2.9 million.18 As of 2005, the esti-
mated number of undocumented immigrants was 11.1 million
in the United States, of which approximately 1.4 million to 1.6
million resided in Texas. The estimated number of the foreign-
born population, who were undocumented, was 30 percent.19

Texas had an estimate of approximately 14 percent of all undoc-
umented immigrants living in the United States in 2005.20

The exact number of current undocumented students is
unknown. Previous counts have produced significant varia-
tions. The Comptroller’s Office estimated that 135,000 undoc-
umented children were in Texas public schools during the
2004–05 school year.21 The Pew Hispanic Center estimated
140,000 undocumented students attended public and private
schools in Texas in 2001–02. The U.S. Government Accounta-
bility Office estimated 135,013 undocumented students in
Texas public schools in 2004.22 Another report from the Feder-
ation for American Immigration Reform estimated the number
of undocumented students in Texas to be 225,000 in
2003–04.23

Why are the exact numbers uncertain?24 Federal guidelines
restrict the information school districts may ask regarding legal
status. This has not prevented the desire to acquire this data
and the introduction of legislation nationwide to get more
accurate data.25

A number of immigration-related bills were proposed during
the 2011 legislative session. One that would have had a direct
impact on school districts was House Bill 22.26 The proposed
legislation would have required public schools to determine the
citizenship and the immigration status of students when initial-
ly enrolling the students. Each student would have been
required to submit a birth certificate or other documents indi-
cating residency status for inspection. School districts would
have then been required to report this information in the
required Public Education Information Management System
(PEIMS) report.27 The proposed legislation required the Com-
missioner of Education to adopt rules that would include sanc-
tions against any school district that failed to include this data
in its PEIMS report.28 Critics argued the bill was an unfunded
mandate and that the prevention of the education of any child
was a direct violation of Plyler. A spokesman for the bill’s
author, Rep. Debbie Riddle, argued that the intent was not to
prevent the education of any child but was meant to be a mech-
anism for “nose-counting.”29 The legislation was referred to the
Texas House State Affairs Committee, where the bill died.
In response to various immigration-related state legislation,

including those proposed in Texas, and numerous complaints
that school districts were requiring immigration papers as a
prerequisite for enrollment, federal officials have recently re-
emphasized the restriction against checking the immigration
status of students through a strongly worded joint letter from
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the U.S. Department of Education and U.S. Department of
Justice. After providing a summary of Plyler, the joint letter
expressly states that “the undocumented or non-citizen status
of a student (or his or her parent or guardian) is irrelevant to
that student’s entitlement to an elementary and secondary pub-
lic education.”30

The letter provides examples of permissible inquiries. For
example, to meet federal mandates, schools must report the
race and ethnicity of its student population. However, the
inquiries may not be for the purpose of denying educational
opportunities for a select group of students.31

As the debate over immigration reform and the further
tightening of public funding for education continues, it is like-
ly that the educational obligation of states and local school dis-
tricts to provide a free public education to undocumented
students will continue to be an area of contention. For now,
Plyler remains the controlling law. Whatever the ultimate reso-
lution, school children will be affected. What child, regardless
of immigration status, can be successful without an opportuni-
ty for an education? As the Court expressed in Plyler, “[E]duca-
tion has a fundamental role in maintaining the fabric of our
society. We cannot ignore the significant social costs borne by
our Nation when select groups are denied the means to absorb
the values and skills upon which our social order rests.”32

Notes
1. 457 U.S. 202 (1982).  
2. Tex. Educ. Code Ann. §21.031 (Vernon Supp. 1981). In contrast, the current

admission statute reads in relevant part: (a) A person who, on the first day of Sep-
tember of any school year, is at least five years of age and under 21 years of age, or
is at least 21 years of age and under 26 years of age and is admitted by a school dis-
trict to complete the requirements for a high school diploma is entitled to the ben-
efits of the available school fund for that year. Any other person enrolled in a
prekindergarten class under Section 29.153 is entitled to the benefits of the avail-
able school fund. Tex. Educ. Code Ann. §25.001 (Vernon Supp. 2011). 

3. Id. at 206. It should be noted that Tyler ISD was not alone in this practice. The
litigation at issue actually consists of several consolidated cases throughout the
state. Id. at 202. 

4. Id. at 215.
5. Id. at 221–22. 
6. Id. at 213. 
7. The rational basis review tests whether a governmental action is a reasonable means

to an end that may be legitimately pursued by the government. This test requires
that the governmental action be “rationally related” to a “legitimate” government
interest. Id. at 218. 
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