What Lawyers Need to Know About
Special Education Law
BY JIM

WALSH

S

tudents who qualify for special education services comprise about 10 percent of the student population in the typical Texas public school. Ask any
principal or superintendent and they will tell you that serving these students
generates a disproportionate number of legal issues, in proportion to their
population.
Texas has had schools for the deaf and blind for more than a century, but
many students with disabilities were simply turned away from public schools
until the 1970s. To consider where we are now, one has to consider the civil
rights revolution of the 1960s and the push for equality in education and services to all. While most of the attention was focused on racial issues, the parents
of students with disabilities were also part of that revolution, seeking to open
the doors to public schools for kids with special needs.
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School Law
This began with litigation asserting that the refusal to serve
students with disabilities was unconstitutional, a denial of
Equal Protection,1 and culminating in the passage of the Education for All Handicapped Children Act of 1975. This law
made federal funds available to states that agreed to comply
with certain conditions. The name of the law has changed but
the basic requirements have not. Let us review some of the key
components of what we now call IDEA — the Individuals with
Disabilities Education Act.
It all starts with an IEP.
Each eligible child must have an IEP, or an Individualized
Educational Program. Thus, a one-size-fits-all approach will
never satisfy the law. Schools must tailor services to the unique
needs of each child. The IEP must identify the current level of
the student’s performance and set a measurable annual goal for
the student. It also must identify the exact nature of the services
the child will need to achieve that goal, including “related services.”2 The related services most often provided are special forms
of transportation, occupational therapy, and physical therapy.
To develop an IEP, you have to have an IEP team. In Texas,
we call this group the Admission, Review and Dismissal (ARD)
Committee. The reason for the team approach is twofold. First,
students with disabilities frequently have multiple needs
beyond basic academics. The IEP team includes general and
special education staff along with educational diagnosticians or
school psychologists. A multidisciplinary approach gives a
more comprehensive picture of the student’s strengths and
weaknesses. Second, the team includes the parents. The law
recognizes the particular importance of parental involvement in
the education of their children. Moreover, the parents have
important information about the child that no one else has.
Once the student’s IEP team has developed the IEP, the student should be on his or her way to FAPE, or Free Appropriate
Public Education.
The law requires the states to ensure that every eligible child
has this free appropriate public education available to them.
Unfortunately, the term “appropriate” is exceptionally flexible.
Thirty-six years of litigation have not brought a lot of clarity to
the term. We know that the school district is not required to
provide the best possible education to the child and is not
required to provide every educational service that would be beneficial. Instead, the operative term is “need.” But needed for
what? Some courts have said the IEP must be designed to afford
“some progress.” Others have called for “meaningful progress.”
Much of the ongoing litigation in connection with special education arises from the lack of clarity of this fundamental term.
So, now we have a student who has an IEP, developed by the
ARD Committee, and we hope and expect the student will
receive FAPE. But who is this kid?
To be eligible to receive special education services, a student
must have a disability as defined by federal law and the need for
these services must be assessed. Many people are surprised to
discover that the kids who are eligible for special education are
not just the blind, the deaf, the intellectually disabled, and the
autistic. Students with those disabilities all qualify, but the
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largest single group is identified as those having a “learning disability.” If you were walking down the school hallway between
classes, you would not be able to determine which students had
a learning disability. Students with a learning disability have
adequate intelligence and are not adversely affected by sensory
or physical impairments, but they underachieve. When proper
professional testing is done, the IEP team is authorized to
determine that a child has a learning disability and needs special education services.
When determining eligibility, the IEP team focuses on data
that will show whether the student 1) has a disability and 2) as
a result of that disability, needs specially designed instruction.
Specially designed instruction means changes to the content,
the method, or the delivery of instruction.
Where does the IEP team get this data? Evaluation data is to
the IEP team what admissible evidence is to the jury. All decisions about eligibility, the content of the IEP, and the placement of the student should be based on sound data, rather than
teacher intuition or “how we’ve always done things.” The starting point for data collection is the FIE, or Full Individual Evaluation that the school must conduct, at no cost to the parents,
when determining eligibility. The school must reevaluate an eligible student at least every three years, and in the meantime
there are grades, test scores, teacher recommendations, and parent input to consider. All of this is evaluation data.
What about the law? What makes this work?
IDEA includes an extensive set of “procedural safeguards,”
as well as avenues of legal recourse for parents who are dissatisfied with the school. Parents, as members of their child’s IEP
team, have a seat at the table for every important decision
involving the education of their child. Moreover, they can challenge any decision made by the school through the IEP team
process. If a parent disagrees with a decision pertaining to eligibility or the content of the IEP, or the educational placement of
the student, they can request a “special education due process
hearing.” This is where the lawyers enter.
The Texas Education Agency contracts with attorneys to
conduct these hearings. The hearings are administrative, but
have many of the trappings of full-blown litigation, including
the Rules of Evidence, Rules of Civil Procedure, and discovery.
Moreover, they are on a very short timeline and often involve
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voluminous written records and numerous witnesses. In short,
the hearings are complicated and expensive for all parties.
Parents who prevail in a hearing may obtain compensatory
educational services or reimbursement for private school
tuition or other educational costs they have borne. They are
also entitled to recover attorney’s fees if they prevail.
From the due process hearing, either side can appeal to
court. We see an increasing number of cases involving special
education going up to the 5th Circuit and/or Supreme Court.
In fact, the 5th Circuit has decided 15 cases involving special
education in the past 12 months. Many of these cases involve
residential placement3 and challenges to disciplinary action
taken by the school district. Before removing a student with a
disability from the current placement for a substantial length of
time, the IEP team must conduct a “manifestation determination” designed to determine if the behavior was caused by the
student’s disability. A number of cases also involve disputes
over the extent of services owed to students.4
For additional information on special education law, including “procedural safeguards” and written decisions, the special
education department of the Texas Education Agency provides
an overview on its website.5
Since federal law came into play, there have been intended
and unintended consequences. The intended consequences are
the positive ones — all students are served today. Schools have
developed more expertise. Kids with disabilities have made
great strides both academically and in non-academic areas. Parents play a major role in the educational process. The unintended consequences include the burdensome paperwork, the
focus on process rather than results, the growth industry of special education litigation, and the adversarial climate it sometimes fosters. Be that as it may, legal involvement in special
education seems to be here to stay and will continue to be a
major factor in our educational system.
Notes
1. Pennsylvania Association For Retarded Children, et al. v. Commonwealth of Pennsylvania, 343 F.Supp. 279 (E.D. Pa., 1972); see also: Mills v. Board of Education of
Dist. of Columbia, 348 F.Supp. 866 (D. D.C., 1972).
2. This term refers to non-instructional services needed for the child to benefit from
the instructional services in the classroom.
3. These are cases in which the parents allege that their child’s educational needs are
such that they can only be served appropriately in a 24-hour facility.
4. In particular, there has been an increase in litigation over the level of services that
should be provided to students with autism.
5. http://www.tea.state.tx.us/index2.aspx?id=2147491399 (last visited Aug. 15, 2011).
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