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Learning to Live Like Holmes
A Tribute to the Justice
On his 170th Birthday
BY
t age 61, when Oliver Wendell
Holmes, Jr. was nominated to
the U.S. Supreme Court, he
had already served as a state
supreme court judge for 20 years, fought
in the Civil War (he was seriously wounded three times), been a compatriot of Ralph
Waldo Emerson and Henry James, taught
at Harvard (briefly), and written one of
the most highly regarded legal texts, The
Common Law (1881). Holmes launched
a 30-year career on the nation’s high court
while most of his peers contemplated
retirement.
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March 8, 2011 marked the 170th
anniversary of Holmes’ birth. While scholars continue to honor his legal and literary prowess, there remains something to be
said about the man himself. Driven, principled, playful, and temperate all describe
Holmes as a lawyer — and a person.
Thanks to his avid letter writing, we have
more than judicial opinions to memorialize
one of the nation’s most prominent legal
figures. More than 70 years of correspondence reveal a life brimming with intellectual curiosity. Today’s lawyers might find a
role model in this remarkable man.

Desire for Self-improvement
At age 54, Holmes learned to ride a
bicycle. In 1895, the bicycle was a relatively new pastime in America, and one
befitting “neither his dignity nor his
age.”1 Undeterred, Holmes described the
experience in a letter to a friend: “I have
shared the common lot and begun to learn
the bicycle. I haven’t had such a gleam of
boyish joy for years. … Even tumbling off
was a pleasure — to find that I could do it
and not break!”2 Holmes’ enthusiasm for
new endeavors extended to every aspect of
his life. In the words of Judge Richard A.
www.texasbar.com
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Posner, “Holmes was a voracious, indeed
obsessive, reader of extraordinarily eclectic
tastes, in five languages; a loving collector
of prints; an astute student of human
nature — in short a versatile cultivated
intellectual.”3 By his own prolific private
writings, we can be sure that Holmes’ cultivation was not motivated by mere ambition, but by a desire to perpetually refine
his personal philosophy, rather than remain
intellectually stagnant.
Holmes’ curiosity and his passion for
learning seeped into his legal writings.
Here, we find the lyricism of a poet, the
learned reflections of a historian, and the
logical grappling of a philosopher. In his
view of the law itself he saw a constant,
organic movement toward an ideal: “The
development of our law has gone on for
nearly a thousand years, like the development of a plant, each generation taking
the inevitable next step, mind, like matter, simply obeying a law of spontaneous
growth.”4
Holmes’ thousands of extant letters
chronicle an enduring desire to learn. He
writes of rereading Tolstoy and skimming
Seneca.5 He offers his opinions on politics,
society, philosophy, and art, among myriad other topics. His energy and insatiable
cultural appetite are a reminder to lawyers
both young and old that it is never too
late to ride a bicycle and there are never
too few hours to pick up a book. In
1931, on his 90th birthday, Holmes deliv506 Texas Bar Journal • June 2011

ered a national radio address. After a brief
acknowledgment of the work still to be
done, he closed with a quote attributed
to Virgil: “Death plucks my ear and says,
Live — I am coming.”6
Appreciating Diverse Companions
Any reader of Holmes’ correspondence
knows that the aging justice relished the
intellectual companionship of those younger than he, as well as those from distinctly different backgrounds. His frequent
correspondents included a young socialist, British aristocrats, Jewish intellectuals,
a Chinese scholar, a priest, and a handful
of women, among others.7 As one of his
biographers writes, as Holmes aged he
“observed the deaths of many of his contemporaries and warmed to the company
of younger intellectuals to perpetuate his
reputation and ward off old age.”8
Aside from the budding Felix Frankfurter, Holmes kept little company with
other lawyers and rarely corresponded with
judges. Perhaps because he grew up the son
of one of the nation’s great poets, he valued the company of writers and philosophers. He had great personal admiration
for Emerson (“The only firebrand of my
youth that burns to me as brightly as ever
is Emerson”),9 while his most frequent
correspondent was Howard Laski, an English political theorist and one-time chairman of the Labour Party. To Alice Stopford
Green, an Irish historian, he complained
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of his boredom with Chief Justice Edward
D. White,10 and to Lewis Einstein, an
American diplomat, he waxed poetic on
Balzac and on the pleasure of the company of women.11 In short, his companions
were as diverse as his interests.
While today’s modes of communication provide increasing avenues to befriend
those outside the legal profession, many
lawyers continue to fraternize only within
the confines of their work. Holmes transcended his profession and sought companionship from a diverse community of
intellectuals. Doing so informed his judicial opinions and widened his perspective
on the effects of the law on society in general. Moreover, it satisfied his own appetite
for learning, and ultimately helped define
him as a cultural and historical icon.
Embracing Convention and Exception
Holmes’ eloquent disagreements with
his colleagues earned him the moniker
“the Great Dissenter.” And yet, Holmes’
manner was far from disagreeable. Even
his dissents — which were said to have
sometimes disappointed the expectations
of his benefactor, Theodore Roosevelt —
were marked with civility and reason. “I
regret sincerely that I am unable to agree
with the judgment in this case, and that
I think it my duty to express my dissent,”
he writes in Lochner v. New York,12 in which
a majority of the court upheld a labor law
permitting bakers to work more than 60
www.texasbar.com
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hours a week. And yet, the notoriety of
Holmes’ dissents has often led to his caricature as an outsider. While it is true that
he brought new meaning to the law, he was
in many ways a traditionalist.
In one letter, Holmes describes his
attachment to ceremony and convention:
“It is like the justifications of conventions — I respect a tall hat or the cult of
monogamy not from the internal self-justification of the accidents of space and
time but from the consideration that the
inward necessity of man to idealize must
express itself in inadequate and transitory
symbols of no value in themselves but reverent for the eternal movement of which
they are the momentary form.”13 Indeed,
while Holmes was flirtatious and independent, he was at the same time steadfast,
loyal, and conscious of the necessity of
pomp and ceremony. It takes a particular
individual to embody both convention
and exception, but Holmes appears to
have achieved this balance. The Great Dissenter was as much a traditionalist as he
was a pioneer.
For today’s lawyers, Holmes’ seemingly contrary attributes reflect an admirable
harmony of ambition and humility. Too
often, lawyers sacrifice one of these qualities for the other. Lawyers will find that
their legal writing is strengthened by a balance of ambition and humility. A persuasive brief avoids combative language and
outlandish propositions, opting instead for
a mixture of objective civility with innovative argument.
Living Language
Holmes famously wrote that a word
“is but the skin of a living thought,” and
though the phrase was used to describe
the varying meanings of language in context,14 it may just as well describe the way
in which language defined Holmes as a
person. In his opinions, Holmes had the
unequaled ability to invoke metaphor
with-out sacrificing clarity or concision.
He understood how to use literary devices
as tools for comprehension, and not
for flowery effect. This combination of
metaphor and restraint characterized his
writing style15 and also reflected his judicial temperament.
www.texasbar.com/tbj

What we can learn from Holmes’ judicial temperament can teach us that a good
writer lives as his language does: not only
by believing in what he writes, but by striving to live the way he writes — creative,
confident, and driven, but also patient,
respectful, and conscious of the power of
restraint.
The legal profession continues to honor
Holmes’ impact on the law 170 years
after his birth. As a young lawyer, and a
law clerk to a judge, I have a special
fondness for this remarkable man — not
only for his inimitable writing ability, his
legal foresight, and his astounding intellect, but for the way he lived his life —
something deserving of emulation all on
its own.

nell and Thomas E. O’Connell, book review of: The
Essential Holmes: Selections from the Letters, Speeches,
Judicial Opinions, and Other Writings of Oliver Wendell Holmes, Jr., 44 DePaul L. Rev. 513, 517 (1995).
14. Towne v. Eisner, 245 U.S. 418, 425 (1918) (“A
word is not a crystal, transparent and unchanged,
it is the skin of a living thought and may vary
greatly in color and content according to the circumstances and the time in which it is used.”).
15. Posner, again, writes that “[h]is majority and dissenting opinions alike are remarkable not only for
the poet’s gift of metaphor that is their principle
stylistic distinction, but also for their brevity,
freshness and freedom from legal jargon; a directness bordering on the colloquial; a lightness of
touch foreign to the legal temperament; and an
insistence on being concrete rather than legalistic
on identifying values and policies rather than
intoning formulas.” Richard A. Posner, Introduction to The Essential Holmes, xiii (Richard A. Posner ed., Univ. of Chicago Press 1992).
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believed by me, but wonderfully suggestive —
an odious animal who must be read. A lot of
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ed., Univ. of Chicago Press 1992).
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9. See Joseph A. Russomanno, “The Firebrand of My
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10. The Essential Holmes, at 50, from “Letter to Alice
Stopford Green” (1914) (Richard A. Posner ed.,
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1918), in 1 Holmes-Laski Letters, at 131 (Mark
DeWolfe Howe ed., 1953), quoted in Jeffrey O'Con-

is serving her second year as a law clerk to Chief Justice Wallace B. Jefferson of the Supreme Court of
Texas. Any viewpoints expressed here are hers alone,
and not those of the Court or the judge for whom
she works.

Unemployment
InsUrance law
Losing an unemployment insurance
claim can cost an employer thousands
of dollars in increased unemployment
insurance taxes. I can help!
• 19 Years Private Practice
• 11 Years Experience as a Hearing
Officer with the Texas Workforce
Commission
• Services Available Statewide

ed manning • 830.885.5430
Vol. 74, No. 6 • Texas Bar Journal 507

