WEATHERING THE STORM
TEXAS LAWYERS AND THE ECONOMY

You Can’t Judge a Juror by the Recession
BY
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W

hile practitioners differ about the exact extent, virtually
everyone agrees that the recession has had a palpable
impact on society and, possibly, the jury system. And although
Texas juries, like the state as a whole, may have weathered this
economic storm better than their counterparts across the country, the recession has affected everything from juror perceptions
of litigants to attitudes toward damages awards. With national
economic indicators pointing to a slow and, at times, uncertain
recovery, and with the state facing a potential $28 billion budget shortfall, Texas lawyers would do well to remain attuned to
current events that shape attitudes and predispositions that
jurors bring to the courtroom.
But before you get to the point of analyzing your jury’s attitudes in the wake of our recent financial crisis, it’s important to
assess how the economic downturn has affected the makeup of
those individuals who wind up on that jury. Budget cuts in at
least 20 states, including California and Florida, have resulted
in jury trials being delayed or disrupted. Cash-strapped state
governments are dealing with staff layoffs even in the face of
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escalating bankruptcies and foreclosures that swell the rolls of
pending actions and add to court backlogs. States like New
Hampshire have even gone so far as to suspend all jury trials for
a month in order to cut costs.1
The recession has also sparked a greater resistance to serving
on a jury due to concerns of financial hardship. Now, more
than ever, people are genuinely concerned about the financial
toll that jury service represents. While they would like to serve,
more citizens feel they cannot afford to miss work or job
opportunities in order to serve. There are also more citizens
beginning jobs who do not want to serve within the first few
weeks at their new employer. Despite laws that protect jurors
from being fired for their service, panelmembers are sensitive to
the need to be available for every bit of overtime they can get,
as well as to the impact that even a few days away from work
can have in a company that has gone through multiple rounds
of layoffs. Across the country, judges and court administrators
report an increasing number of jurors trying to get out of service because of claims of economic hardship.2 For many, conwww.texasbar.com
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cerns went beyond the relatively paltry sums paid for jury service (Texas and New York pay $40 a day, while in California a
juror receives only $15 per day).3 Many employers have ceased
compensating their workers for time on jury duty, and for the
unemployed, time spent in jury service is time away from the
job hunt. Judge Barbara M.G. Lynn of the U.S. District Court
for the Northern District of Texas, for example, told The New
York Times that when gearing up for a lengthy trial in 2009, “I
did have more people who had lost their jobs or were looking
for a new job, or were relocating for a job.”4 As a result, many
judges, in response to recession-driven financial concerns, have
become increasingly lenient in granting hardship requests,
which has had an impact not only on the demographics of seated jurors, but also on the judicial process as a whole. Our experience has seen a marked increase in the number of venire
members in jury panels, especially at the state court level. In
the past, 40 prospective jurors would be an average panel size,
whereas now the average is closer to 65. According to Gregory
Hurley, an analyst at the Center for Jury Studies at the National Center for State Courts in Williamsburg, Va., anecdotal evidence from across the country indicates that many courts are
being forced to increase the numbers of those summoned to
jury duty in order to have enough to actually seat a jury, thanks
to financial hardship claims winnowing the ranks.5

According to the Bureau of Labor Statistics, in June 2010
the median duration of unemployment was 25.5 weeks, meaning that roughly half of the unemployed had been without
work for six months or more. As a July 2010 Pew Research
Center survey reflects, such long-term unemployment not only
strains household finances, but exacts an emotional toll as well.
According to this survey, 46 percent of those unemployed for
six months or more report the joblessness damaging family relations; 43 percent say they have lost contact with close friends;
and 38 percent of respondents express a loss of self-respect.6
What does this translate to in terms of juror perceptions and
attitudes? Not surprisingly, skepticism and anti-corporate sentiment is on the rise but may not be found in every prospective
juror. One study reported that, out of thousands of mock
jurors polled across the country, about two-thirds believe that
there is a conspiracy in America that the rich keep getting richer while the rest are left behind.7 This ever-growing anti-wealth
bias can prejudice jurors against wealthy litigants by deepening
the psychological divide between them and making it harder
for jurors to empathize or sympathize with them. But this has
consequences for both sides of the bar. Jurors do not want to
give a wealthy individual something he does not deserve, even
if a big corporation is the defendant. More impressively, this
anti-corporate and anti-wealth sentiment knows no boundaries
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among jurors, with white-collar workers just as likely to have
suffered layoffs and cutbacks as blue-collar workers. In fact,
some have pointed out that in certain ways, “newly disillusioned white-collar workers may be more dangerous than jurors
who are constitutionally anti-corporation because the former
are harder to spot in voir dire and [are] stronger advocates
against the corporation in the jury room.”8
With the atmosphere of vilification of corporations and their
leaders, jury consultants and defense attorneys concede that certain types of cases are harder than ever to win, namely employment disputes. One apparent result of the recession is that juries
have become more sympathetic to plaintiffs than to management, who are typically faceless, and are beginning to hold
employers to higher standards of conduct or award larger verdicts because jurors — especially those who have lost a job
themselves or who are faced with the prospect of losing a job —
will more readily identify with employees. Yet, this has become
predictable, as discovering an experience with an adverse
employment action on supplemental juror questionnaires and
during voir dire is increasing. As New York management-side
lawyer Keith McMurdy bluntly puts it, “I think juries are just
going to hammer us.”9 In addition, employers who themselves
use the economy as a justification for employment decisions
need to be mindful of how that defense can be used against
them. For example, claiming budget-tightening as a reason for
layoffs may be a viable explanation, but it can be undermined
when the same books reveal executives receiving obscenely large
bonuses and raises (Goldman Sachs, anyone?). Essentially, loyalty and fairness are trumping legitimate business judgment calls.
In general, and across commercial cases, it’s not all doom and
gloom for corporate defendants nor all roses for plaintiffs. In fact,
the notion of victim mentality has evolved into more of a community dynamic than a personal one, almost an “us-versus-them”
sentiment that was not found in the jury box five years ago.
In commercial litigation, the consensus seems to be that the
recession has made it tougher on plaintiffs, particularly from a
damages standpoint. In an era of multibillion-dollar bailouts and
skyrocketing national debt, jurors have simply become numbed
or desensitized to large numbers and are less likely to be shocked
or impressed by them. Jurors have also become more skeptical,
especially when it comes to failed investments and business ventures, as noted by Dallas lawyer Trey Cox, of Lynn, Tillotson,
Pinker & Cox, who recounted, “In a trial last year, the jury was
convinced that a group of investment bankers did not do their
homework and even misrepresented aspects of the investment.
But the jury would not punish the investment bankers; instead,
they held the investor more responsible for not doing all their
homework before investing.” The insight here is that this jury
faulted the plaintiff investors for actually trusting the investment
bank, a dynamic not commonly seen before the recent flurry of
news reports about corporate conduct. Instances like that one
are akin to the buyer beware attitude and predisposition.
Yet another explanation is that the collapse or bailouts of
once seemingly invincible corporate and financial industry
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giants have made jurors more acutely aware of the consequences of large damages awards. Faced with the prospect of
crippling or even shutting down a company, jurors may not
want to hurt corporate defendants financially for fear of causing further job losses. They are beginning to report more concern with the ramifications of a large verdict on a hometown
employer. In other words, the recession has made jurors more
likely to think about the real world consequences of awarding a
large verdict against a company. This seems to be borne out not
only by recent polls (such as a Rasmussen national survey finding that 57 percent of people favor limiting the amount of
money a jury can award in a medical malpractice lawsuit), but
also by the decrease in extremely large verdicts. Between 1993
and 2006, there was at least one billion-dollar verdict a year,
and a total of 26 during that period. In 2007, there was only
one (a patent suit against Microsoft), while there were none in
2008 and only a single verdict in 2009 in excess of $1 billion
(again, an intellectual property case). Microsoft’s 2007 verdict
was reversed; in fact, 10 of the 12 all-time biggest awards were
cut or reversed.10 While statutory and common law challenges
to excessive punitive damages awards account for part of this,
the fact remains that punitive damages awards against companies in 2008 were down 63 percent from their 2006 figures.
While no Texas-specific studies have been completed on the
impact of the recession on juror perceptions and attitudes, the
anecdotal evidence discussed earlier is certainly instructive.
Equally valuable is the insight of leading Texas trial attorneys
such as Steve Susman of Houston’s Susman Godfrey. Susman
notes a “definite shift in attitude” related to the economic
downturn, and cites a recent case he tried against Wachovia
Bank, which resulted in a hung jury — an outcome he attributes to a number of jurors “willing to cut the bank some slack
for outrageous conduct.”
Faced with the challenges of jury pools that exhibit more
anger, anxiety, and feelings of disillusionment about the economy than in previous years, as well as no clear-cut consensus as
to what a typical jury will do now under the effects of the recession, what can Texas attorneys do? Know your jury better
before you start. These sentiments that one might think hurt or
help a litigant’s chances at trial just might not, as they are not
universal. Charles “Chip” Babcock of Jackson Walker, who represents Oprah Winfrey, Dr. Phil, and many Fortune 500 companies agrees that “the jury represents the commonsense of the
community and that is inherently a product of attitudes
including the economy. But any jury verdict is still dependent
on who is in the box, and not necessarily a larger social issue.
You can’t really generalize the effects of an economic recession
to every single juror.”
Attorneys on both sides should take care to identify and elicit juror emotions and sympathies in the jury selection process.
Everyone knows of the recession and its causes, but not everyone has been impacted in the same manner, which means not
everyone shares the same worldviews about corporations and
wealth. Thus, it is imperative to craft a voir dire that is more
www.texasbar.com
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about listening to the responses than asking questions themselves and to use that time to probe for evidence of recessiondriven anger or disillusionment, anti-wealth bias, and
anti-corporation bias. Additionally, the trial lawyers need to be
aware that anger can be projected in unpredictable ways, leading to counterintuitive jury decisions. Once the jury is impaneled, those representing plaintiffs will want to try to evoke the
corporate misconduct and greed that triggered the recession,
while taking care to justify in tangible terms the damages that
are sought, all the while avoiding juror perceptions of a windfall or a catastrophic result for the defendant that will result in
more job losses. Defense attorneys, on the other hand, will
want to distinguish their clients from the corporate bad actors,
as character and a company’s ethos still remain outcome determinative at the jury-level. Only now, that ethos is subjected to
more hostile stereotyping. In that regard, defense lawyers
should also try to paint the picture of a company that is conscientious and characterized by salt-of-the-earth, hard-working
people, people who would be unfairly and adversely impacted
by a verdict for the plaintiff; in other words, humanize the
company. One important strategy to this end is to carefully
select an affable, sincere, and even-keeled corporate representative, and then to make sure that person is present for the trial
from start to finish. Microsoft learned the importance of this
strategy in the i4i v. Microsoft trial, after which one juror
lamented, “I think a lot of the jurors all thought if this was that
big a deal to Microsoft, they might have had some of their
more executive-type people present.”11
In conclusion, jury decision-making has not been adversely
affected by nor gone awry because of the recession. Instead, the
result is that there are different attitudes and predispositions in
play, and lawyers on both sides of the bar should be mindful of
the importance of knowing your jury and discovering those. It
is those life experiences and predispositions that are predictive
of verdict orientation and, thus, are critical in jury selection.
The recession is just another life experience that must be
weighed in determining who to strike; and while it is a very
common life experience, its impact is not consistent across the
venire, nor found in every juror. Jurors are like icebergs, and
trial lawyers must still continue to ascertain and analyze those
life experiences and predispositions that reside below the water.
Your success with your next jury will be more of a function of
who is in the box than the recession.

Notes
1. “Even Jury Hiring is Frozen,” The Los Angeles Times, Dec. 22, 2008.
2. “Call to Jury Duty Strikes Fear of Financial Ruin,” John Schwartz, The
New York Times, Sept. 2, 2009.
3. “Jury Duty Economics: The High Cost of Justice,” Bruce Watson, Daily
Finance, April 12, 2010.
4. “Call to Jury Duty Strikes Fear of Financial Ruin,” John Schwartz, The New
York Times, Sept. 2, 2009.
5. “More Jurors Nationally Seek Recusal for Financial Hardship,” Correy E.
Stephenson, Minnesota Lawyer, April 13, 2009.
6. “Lost Income, Lost Friends — and Loss of Self-Respect,” Rich Morin and
Rakesh Kochhar, Pew Research Center, July 22, 2010.
7. Id.

8. “Jury Damage Awards in Times of Recession,” Edie Greene, The Jury
Expert (July 2009).
9. “Recession-Era Juries A Hurdle for Business,” Tresa Baldas, The National
Law Journal, Jan. 13, 2009.
10. “Billion-Dollar U.S. Verdicts Vanish After Appeals, New Rulings,” Margaret Cronin Fisk, Bloomberg News (Jan. 8, 2009).
11. “Patent Litigation Weekly: So What Do E.D. Texas Jurors Really Think?,”
Joe Mullin, The Prior Art Blog (Jan. 11, 2010).

JASON BLOOM
is a jury consultant with Bloom Strategic Consulting, Inc. in Dallas.

ALISON K. BENNETT
is a jury consultant with Bloom Strategic Consulting, Inc. in Dallas.

JOHN G. BROWNING
is a partner in Thompson Coe, Cousins, & Irons, L.L.P. in Dallas.
He serves on the Texas Bar Journal Board of Editors.

LUBBOCK
DALLAS/FT. WORTH
EL PASO
AUSTIN

HOUSTON

SAN ANTONIO
CORPUS
CHRISTI

COURT-ADMISSIBLE EVIDENCE
&
GLB COMPLIANT BANK SEARCHES

www.texasinvestigators.com
(713) 807-8811

BILL PELLERIN

TEXAS STATE LICENSE #A-7516
NATIONAL & INTERNATIONAL CAPABILITIES

President
bpellerin@texasinvestigators.com
1/4 Vertical Page Ad (3.375 x 4.875)

www.texasbar.com/tbj

Vol. 74, No. 2 • Texas Bar Journal 131

