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n a year marked by bitter partisanship and dismal unemployment numbers, we saw
the good (the rescue of Chilean miners), the bad (the catastrophic BP oil spill), and
the ugly (LeBron’s “Decision”). As midterm elections and health care legislation took
center stage, Texas and Texas attorneys continued to make national headlines.
Riding on the tide of a historic Republican sweep, Gov. Rick Perry was elected to
an unprecedented third full term. Attorney General Greg Abbott, also re-elected in
November, joined other attorneys general suing the federal government over the
health care bill. Tom DeLay was convicted of money laundering. As Texas prepares
to go head to head with the EPA over clean air regulations and the Legislature gears
up to tackle a significant budget shortfall, 2011 promises to be another eventful year.
The Texas Bar Journal Board of Editors has assembled a series of articles that
address significant developments during the past year. The articles are not exhaustive,
nor are the topics addressed, and the opinions reflect only the views of the authors. ustice
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ANTITRUST AND BUSINESS LITIGATION
By David R. McAtee II and Emily W. Westridge
In 2010, the U.S. Supreme Court issued a significant
antitrust opinion and another opinion that clarified the scope
and constitutionality of the crime known as “theft of honest
services.” The Court also adopted important amendments to
Federal Rule of Civil Procedure 26 concerning expert discovery. Finally, the U.S. Department of Justice and the Federal
Trade Commission promulgated new horizontal merger guidelines. Each of these developments should give antitrust and
business litigation practitioners much to think about in 2011.
American Needle v. National Football League: A Comeback
Victory for the Plaintiff
In American Needle v. National Football League,1 the
Supreme Court surprised many in the antitrust bar by ruling
— unanimously, no less — in favor of an antitrust plaintiff for
the first time in several years. The National Football League
(NFL) is, of course, an association of 32 separately owned football teams. Each team owns its own intellectual property, which
is licensed to and marketed by National Football League Properties (NFLP). For nearly 40 years, the NFLP granted nonexclusive licenses to a number of athletic apparel
manufacturers. Plaintiff American Needle was one such licensee, until the teams authorized the NFLP to grant exclusive
licenses. In 2000, the NFLP granted Reebok an exclusive 10year license to manufacture NFL-trademarked headwear, shutting American Needle out of the market.
American Needle brought suit under Section 1 of the Sherman Act, essentially alleging that the NFL, its teams, and the
NFLP conspired to lock it and other competitors out of the
market.2 In response, the defendants argued that they were
incapable of conspiring with each other under the Act because
they constitute a “single economic enterprise” with respect to
licensing the teams’ intellectual property. On the strength of
this argument, the district court granted summary judgment in
favor of the defendants and the Seventh Circuit affirmed.
In an opinion by Justice John Paul Stevens, the Supreme
Court reversed and remanded. Relying on Copperweld 3 and its
progeny, the Court eschewed formalistic distinctions in favor
of a substantive inquiry into whether the challenged agreement
joins together “separate economic actors pursuing separate economic interests” and thereby “deprives the marketplace of independent centers of decisionmaking.”4 The Court determined
that, because the NFL teams are competing suppliers in the
market for intellectual property, the licensing agreement constituted concerted activity subject to Section 1 scrutiny.
Skilling v. United States: The New Face of “Theft of Honest
Services”
The crime known as “theft of honest services” dates back to
18 Texas Bar Journal • January 2011

the 1970s, when the U.S. Department of Justice (DOJ) began
prosecuting public officials and individuals in the private sector
for a range of misconduct inconsistent with their fiduciary
obligations.5 At the time, the DOJ’s view was that a mail fraud
scheme need not result in the loss of money or property to be
criminal. Rather, the DOJ reasoned that the mail fraud statute
was broad enough to encompass schemes that only deprive the
victim of “intangible rights.”6 Courts accepted this construction of the statute until 1987, when the Supreme Court squarely ruled otherwise in McNally v. United States.7
In response to McNally, Congress quickly enacted 18
U.S.C. §1346, which provides that “the term ‘scheme or artifice to defraud’ includes a scheme or artifice to deprive another
of the intangible right of honest services.” Thereafter, prosecutors used the honest-services theory to attack an ever-increasing
range of conduct in the public and private sectors. As courts
addressed these cases, a number of circuit splits developed.
However, the Supreme Court declined to address honest-services fraud until this year, when the Court accepted three cases
raising questions about the scope of §1346: Black v. United
States,8 Weyhrauch v. United States,9 and Skilling v. United
States.10
Of the three, Skilling was the only case involving a constitutional challenge. In Skilling, the government alleged that
Skilling employed fraudulent accounting practices in order to
increase Enron’s share price and, ultimately, his own compensation.11 Skilling was convicted, and the Fifth Circuit affirmed,
holding that §1346 requires only a material breach of a fiduciary duty that results in a detriment to the employer.12 The
Supreme Court granted certiorari to determine whether §1346
requires a showing of private gain to the defendant that is
inconsistent with the employer’s interests.13
In June, Justice Ruth Bader Ginsberg delivered the unanimous opinion of the Court. After reviewing the history of honest-services fraud, the Court reasoned that, when Congress
enacted §1346 in response to McNally, it intended to reach “at
least” bribes and kickbacks.14 Therefore, rather than strike
down §1346 as unconstitutionally vague, the Court elected to
construe it as limited to schemes involving bribes and kickbacks.15 Because the government did not allege that Skilling’s
fraud included side payments from a third party, the Court
ruled that he did not commit honest-services fraud.16 The
Court therefore vacated the Fifth Circuit’s ruling on that conviction and remanded the case for further proceedings.
Overhaul of the Federal Discovery Rules Concerning Experts
Effective Dec. 1, 2010, Rules 26(a)(2) and (b)(4) of the
Federal Rules of Civil Procedure were substantially revised. The
previous iteration of Rule 26, which was adopted in 1993,
allowed relatively unfettered discovery of all communications
(including draft reports) between counsel and testifying
experts. The 2010 amendments to Rule 26 dramatically curb
www.texasbar.com
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discovery of these communications.
Under the amended Rule 26, draft reports and most communications with testifying experts and their employees are
undiscoverable. However, communications will still be discoverable to the extent that they: (1) relate to the expert’s compensation; (2) “identify facts or data” that the attorney provided
and “that the expert considered in forming the opinions to be
expressed;” and, (3) “identify assumptions” that the attorney
provided and “that the expert relied on in forming the opinions
to be expressed.”17 The protection afforded by the amendments, however, is not unlimited. The Committee Note provides that discovery of draft expert reports and
communications outside the three exceptions may be permitted “in limited circumstances and by court order.”18 This additional discovery should only be permitted if the discovery
proponent can show substantial need and an inability to obtain
the information through other means without undue hardship.
According to the Note, such extraordinary discovery should be
“rare.”19

Notes
1.
2.
3.
4.
5.

130 S. Ct. 2201 (2010).
Am. Needle, Inc. v. NFL, 538 F.3d 736, 738 (7th Cir. 2008).
Copperweld Corp. v. Independence Tube Corp., 104 S. Ct. 2731 (1984).
Am. Needle, 130 S. Ct at 2212.
Skilling v. U.S., 130 S. Ct. 2896, 2927-28 (2010); McNally v. United States,
107 S. Ct. 2875, 2879-80 (1987).
6. Skilling, 130 S. Ct. 2926-27.
7. 107 S. Ct. 2875 (1987).
8. 130 S. Ct. 2963 (2010).
9. 130 S. Ct. 2971 (2010).
10. 130 S. Ct. 2896 (2010).
11. Id. at 2934.
12. United States v. Skilling, 554 F.3d 529, 547 (5th Cir. 2009).
13. Skilling, 130 S. Ct. at 2912.
14. Id. at 2931.
15. Id. at 2933-34.
16. Id. at 2934.
17. Fed. Rule Civ. Pro. 26(b)(4)(C).
18. Adv. Comm. Note Subdivision (a)(2)(C).
19. Id.

DAVID R. MCATEE II
Revised Horizontal Merger Guidelines
In August, the Federal Trade Commission and the U.S.
Department of Justice (collectively, the Agencies) issued revised
Horizontal Merger Guidelines (the 2010 Guidelines), which
outline how the Agencies evaluate mergers and acquisitions
involving actual or potential competitors. The 2010 Guidelines
mark the first major revision to the merger guidelines in 18
years, and they are intended to “assist the business community
and antitrust practitioners by increasing the transparency of the
analytical process underlying the Agencies’ enforcement decisions.” For example, the 2010 Guidelines include a new section
on “Evidence of Adverse Competitive Effects” that discusses
several categories and sources of evidence that the Agencies
consider. The list is not exhaustive, but it provides a good starting point for attorneys analyzing a potential merger.
The 2010 Guidelines adopt a flexible, fact-intensive, and
analytical approach that gives the Agencies substantial discretion. The new guidelines have a less rigid focus on market definition, which is not “an end in itself ” or even a necessary
starting point for merger analysis. This shift has also led the
Agencies to de-emphasize market concentration, although it is
“often one useful indicator of likely competitive effects.” (In
one of a number of merger-friendly changes, the Agencies also
increased the concentration thresholds that determine whether
a transaction warrants further scrutiny.) It appears that the
Agencies will now give more weight to potential unilateral
competitive effects, including whether the merger is likely to
diminish innovation by reducing incentives to begin or continue the development of new products and how the merger may
have an impact on buyer-seller relationships in industries where
negotiation is common.
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APPELLATE LAW
By Warren W. Harris and Lauren N. Eddy
Over the past year, the scope of courts’ mandamus authority has been a prime focus for the Supreme Court of Texas. The
Court has granted mandamus relief where conservation of judicial resources is an overarching concern, detailed the time
requirements for pursuing mandamus relief, and granted mandamus relief to enforce its own prior judgment. Further, this
year the Court explained the justifiable reliance element of a
Vol. 74, No. 1 • Texas Bar Journal 19
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fraud claim, and it mandated new electronic filing rules for the
Supreme Court.
On the mandamus front, conservation of judicial resources
has continued to grow as a compelling basis for granting relief.
For instance, in In re United Services Automobile Ass’n, 307
S.W.3d 299, 314 (Tex. 2010) (orig. proceeding), the Court
took the unusual step of granting mandamus relief from a
denial of summary judgment because of a concern for preservation of public and private resources. The Court found significant the fact that “USAA ha[d] already endured one trial in a
forum that lacked jurisdiction (and then a subsequent appeal to
the court of appeals and this Court) and is facing a second trial
on a claim that we have just held to be barred by limitations.
Two wasted trials are not ‘[t]he most efficient use of the state's
judicial resources.’ ” Id. Thus, although mandamus is generally
unavailable from the denial of a summary judgment, the
extraordinary circumstances (namely, the inefficient use of the
state’s resources) warranted extraordinary relief.
The Court has also continued to grant mandamus relief to
enforce contractual forum-selection clauses. In In re Laibe
Corp., 307 S.W.3d 314, 317 (Tex. 2010) (orig. proceeding)
(per curiam), the Court granted mandamus relief relying on its
previous decisions that held “a trial in a forum other than the
contractually agreed upon will be a meaningless waste of judicial resources.” In re AIU Ins. Co., 148 S.W.3d 109, 118 (Tex.
2004). Interestingly, the Court in Laibe also addressed the time
requirement for pursuing mandamus relief. In concluding that
Laibe pursued mandamus relief diligently, the Court reemphasized that “[i]ssuance of mandamus relief ‘is largely controlled
by equitable principles.’ ” Laibe, 307 S.W.3d at 318. Thus, the
equitable principle of laches will determine whether the relator
is prevented from seeking mandamus relief. In Laibe, the Court
found that waiting two months after notice of denial of a
motion was not unreasonable. As a practice tip, counsel should
seek mandamus relief promptly to avoid an argument that the
other party was prejudiced by the delay; one month is a good
rule of thumb for most cases.
Also in the area of mandamus, the Court held that it may
issue mandamus relief to enforce its prior judgment. In In re
Columbia Medical Center of Las Colinas, 306 S.W.3d 246 (Tex.
2010) (orig. proceeding) (per curiam), the plaintiff obtained a
judgment for actual damages and punitive damages, which
were capped by statute. Columbia Medical appealed and the
Court reversed, in part, the actual damages award. However,
the Court’s judgment was silent as to the effect on the punitive
damages award. Following the appeal, Columbia Medical
sought to reduce the punitive damages by applying the statutory cap to the actual damages amount as lowered by the appeal.
The plaintiffs refused to accept the lower amount. Columbia
Medical filed a motion to clarify the mandate, which the Court
denied. Columbia Med. Ctr. of Las Colinas, Inc. v. Hogue, 290
S.W.3d 873 (Tex. 2009). The trial court also refused to reduce
20 Texas Bar Journal • January 2011

the punitive damages. In granting mandamus relief and directing the trial court to modify the punitive damages award, the
Court noted that “[b]ecause this issue arises in connection with
a final judgment following an appeal to this Court, we conclude that Columbia now has no other adequate remedy by
appeal.” Columbia, 306 S.W.3d at 248. As a practice tip, in
order to avoid the need for mandamus in a situation like this,
when asking an appellate court to reduce the amount of the
actual damages award, it is important to request that the court
also reduce the punitive damages award in the judgment where
such relief is warranted.
Aside from mandamus, this year, the Court also reviewed
the reliance element of a fraud claim. In Grant Thornton LLP v.
Prospect High Income Fund, 314 S.W.3d 913, 923 (Tex. 2010),
the Court reaffirmed the rule that determining justifiable
reliance requires courts to “inquire whether, ‘given a fraud
plaintiff ’s individual characteristics, abilities, and appreciation
of facts and circumstances at or before the time of the alleged
fraud[,] it is extremely unlikely that there is actual reliance on
the plaintiff ’s part.’ ” Further, the Court reemphasized that
there can be no justifiable reliance when “red flags” indicate
reliance is unwarranted.
Finally, the Supreme Court took other steps this year that
procedurally affect the practice of appellate law in that Court.
Last February, the Court mandated that parties file a PDF version for substantive briefs in the Supreme Court and detailed
requirements for their format. In May, the Court amended its
order to require counsel to register for email notices and to
serve PDFs on opposing counsel. Most recently, effective Nov.
15, 2010, the Court has increased the documents filed in the
Supreme Court that now also require the filing of an electronic version. Counsel must now provide electronic copies of virtually all substantive filings, including “all motions, responses
to motions, and replies in support of motions, except for
motions for extension of time.” These electronic copies must
be emailed to the clerk on the same day the paper documents
are filed and, simultaneously, to all lead counsel.
One of the most notable requirements of the electronic filing rules is that petitions, responses, briefs, and other original
documents must be converted into text-searchable PDFs, not
simply scanned. While the Court permits appendix materials
to be scanned, these materials must be converted into searchable PDFs to allow the Court better access to the material. Further, including bookmarks and hyperlinks to important
materials cited in the PDFs helps the Court’s ability to effectively and efficiently utilize the electronic filings. The Court’s
order and information on creating electronic briefs, including
an instructional video and a “Guide to Creating Better Electronic Briefs,” may be found on the Supreme Court of Texas
website, www.supreme.courts.state.tx.us.
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BANKRUPTCY LAW
By Mark E. Andrews and Aaron M. Kaufman
Oct. 17, 2010 marked the fifth anniversary of the effective
date for the Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA). The year began much as last year ended
— with mortgage defaults and unemployment at all-time
highs. It came as no surprise that the number of consumer
bankruptcies surged this year,1 and the Supreme Court issued
multiple opinions interpreting the newer provisions of the
Bankruptcy Code.2
What may have surprised some were the findings published
in May by the National Bureau of Economic Research
(NBER), explaining that BAPCPA, which was intended to
“bring greater stability and fairness to our financial system,”3
may have actually exacerbated the mortgage crisis.4 Prior to
BAPCPA, higher income families without significant nonexempt assets could seek relief under Chapter 7 of the Bankruptcy Code and use their future income to cure mortgage
arrears and remain current on their mortgage payments.
According to the study, BAPCPA’s “mean test” forces those
same families into Chapter 11 or Chapter 13 cases and requires
them use those funds to pay unsecured debts, generally to credit card companies, leaving more families without enough cash
to cure their mortgage defaults. The result: even more mortgage defaults and even more instability in the financial system.
As the number of mortgage defaults increased over the year,
so did the number of foreclosure actions by the lenders. An
interesting trend this year was the high number of challenges to
foreclosure actions alleging fraud and/or inaccuracies in mortgage documentation, which led to intervention from state and
federal governments.5 Some filings turned out to be so egregious, several judges in New York dismissed many foreclosure
proceedings, and, in one extreme case, held that the borrowers
were entitled to keep their house mortgage-free.6
Another interesting trend this year was careful balance
between the need for finality of bankruptcy court orders and
the need to ensure that the Bankruptcy Code’s provisions are
followed. For example, in Espinosa,7 the Supreme Court held
that an order confirming a Chapter 13 plan is final and not
subject to collateral attack, despite the improper manner in
www.texasbar.com/tbj

which confirmation was obtained in the first instance. In that
case, the Court rejected a tuition lender’s plea that the plan was
void because the debtor failed to obtain an “undue hardship”
determination from the bankruptcy court — ordinarily a prerequisite to obtaining a discharge of otherwise non-dischargeable tuition debt. The Court acknowledged that the
bankruptcy court’s order approving confirmation of the plan
may have been improper, but concluded that Rule 60(b)(4) of
the Federal Rules of Civil Procedure — which allows a party to
obtain relief from a final judgment where the trial court’s jurisdiction was improper or where the movant was not given fair
notice and an opportunity to be heard — could not be used to
attack a confirmed plan after the creditor failed to object,
despite receiving notice and a copy of the plan prior to confirmation.
On the other hand, on Sept. 28, 2010, the Supreme Court
agreed to hear more arguments in the Anna Nicole Smith saga,
breathing new life into her estate’s chances for recovery from
the estates of her late husband, J. Howard Marshall, and his
late son, Pierce Marshall. This time, the Court will consider
whether Smith’s compulsory counterclaims against Pierce Marshall fall within the bankruptcy court’s “core” bankruptcy jurisdiction. If so, Smith’s federal judgment against Pierce Marshall
may stand. If not, Pierce Marshall’s favorable judgment from
the Texas probate court may be preclusive over Smith’s counterclaims so that her estate would take nothing from Pierce
Marshall’s or J. Howard Marshall’s estates.8
The Fifth Circuit also struggled with issues of finality. In
Blast Energy Services,9 the Court of Appeals held that an appeal
concerning the assumption or rejection of a license agreement
was not “equitably moot” because the parties stipulated that a
decision on the merits would not undermine the confirmed
plan. In ScoPac,10 the Court of Appeals found that certain issues
were not “equitably moot” and could be considered, despite the
potential impact of the decision on a previously confirmed
Chapter 11 plan.11 In ScoPac, the Court of Appeals held that a
company that narrowly obtained confirmation of a Chapter 11
plan in 2009 must now pay its pre-petition note holders an
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additional $26.1 million on top of the $3.6 million they were
already required to pay under the plan. Despite the debtors’
contention that this decision would undermine the Fifth Circuit’s 2009 decision concerning the confirmation of the plan,
the Fifth Circuit reminded the debtors and their plan sponsors
that adverse consequences from an appeal are not only a natural result of any ordinary appeal, but were also foreseeable in
this instance. The Court of Appeals further noted that a “fractional recovery” could be granted to the note holders, which
prevented the issue from becoming “equitably moot.” On the
merits, the Court of Appeals reversed and rendered a decision
in favor of the note holders, concluding that the reorganized
debtors would have to pay them an additional $26.1 million
under the plan.
Another notable opinion out of the Fifth Circuit includes
Wilborn v. Wells Fargo Bank, N.A.,12 where the Court of Appeals
explained that bankruptcy courts do have jurisdiction to certify
class actions for multiple-debtor lawsuits. In Wilborn, the
named plaintiffs argued that their mortgage lenders defrauded
them by charging undisclosed and unearned fees during the
course of their bankruptcy cases. The Fifth Circuit reversed the
bankruptcy court’s certification order in Wilborn, holding that
the determination of actual damages incurred by the putative
class members was too fact-specific an inquiry to satisfy the
predominance and superiority tests of Rule 23(b)(3). One
month later, Bankruptcy Judge Marvin Isgur certified a class
action against Countrywide Home Loans based on similar facts
as presented in Wilborn, but sua sponte narrowing the class definition to fit within the Fifth Circuit’s standards set forth in
Wilborn.13
Finally, the Fifth Circuit issued three recent opinions (within weeks of the publication deadline for this article), having
implications on consumer and business cases inside and outside
of bankruptcy. First, in Villarreal,14 the Fifth Circuit certified
the question to the Texas Supreme Court whether debtors may
be deemed to have waived their homestead exemption rights
where they had unequivocally disclaimed that they used certain
property for homestead purposes, concealed their actual use of
the property for homestead purposes, and otherwise satisfied all
elements of equitable estoppel. Second, in Kizzee-Jordan,15 the
Fifth Circuit held that a debtor could not use a Chapter 13
plan to modify the interest rate of a private lender who asserted “tax claims” based on its pre-petition acquisition of a taxing
authority’s liens. Third, in Freeman,16 the Fifth Circuit reminded us that the Real Estate Settlement Procedures Act (RESPA)
“is an anti-kickback statute, not an anti-price gouging statute,”
and, for that reason, the Court of Appeals held that loan discount and origination fees charged by Quicken Loans were not
actionable under Section 8(b) of RESPA because they were not
shared with any other lenders or third parties.
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Notes
1. See Bankruptcy Statistics, available at http://www.uscourts.gov/Statistics/BankruptcyStatistics.aspx (last visited Nov. 11, 2010).
2. See, e.g., Milavetz, Gallop & Milavetz, P.A. v. United States, 130 S.Ct. 1324,
— U.S. —, 176 L. Ed. 2d 79 (2010) (holding that section 526(a)(4) of the
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2005),
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8. Marshall v. Howard (In re Marshall), 600 F.3d 1037 (9th Cir. 2010), cert.
granted in part at 177 L. Ed. 2d 1152; 2010 U.S. LEXIS 5746 (Sept. 28,
2010); Marshall v. Marshall, 547 U.S. 293, 126 S.Ct. 1735, 164 L.Ed.2d
480 (2006) (finding that the Ninth Circuit construed the “probate exception” too broadly in vacating the district court’s judgment in favor of Anna
Nicole Smith).
9. In re Blast Energy Services, Inc., 593 F.3d 418 (5th Cir. 2010).
10. Bank of New York Trust Co. v. Pac. Lumber Co. (In re ScoPac), — F.3d —,
2010 U.S. App. LEXIS 21564 (5th Cir. Oct. 19, 2010).
11. See generally In re Pacific Lumber Co., 584 F.3d 229 (5th Cir. 2009).
12. Wilborn v. Wells Fargo Bank, N.A. (In re Wilborn), 609 F.3d 748 (5th Cir.
2010).
13. See Rodriguez v. Countrywide Home Loans, Inc. (In re Rodriguez), 432 B.R.
671 (Bankr. S.D. Tex. 2010). As of the publication deadline for this article, the parties had consented to a direct appeal before the Court of
Appeals for the Fifth Circuit, but the appeal had not yet been docketed in
the Court of Appeals. See 28 U.S.C. §158(d)(2)(A).
14. Villarreal v. Showalter (In re Villarreal), Case No. 09-40912, slip op. (5th
Cir. Nov. 10, 2010).
15. See Tax Ease Funding, L.P. v. Thompson (In re Kizzee-Jordan), Case No. 0920777, slip op. (5th Cir. Nov. 11, 2010).
16. See Freeman v. Quicken Loans, Inc., Case No. 09-30902, slip op. (5th Cir.
Nov. 17, 2010).
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COMMERCIAL LITIGATION
By Brian Lauten
In 2010, the U.S. and Texas Supreme Courts enforced “fine
print” at the jury system’s expense in two noteworthy categories: (i) the expansion of an arbitrator’s jurisdiction to decide
the enforceability of the arbitration agreement; and (ii) the
enforcement of forum selection clauses by dismissing cases on
mandamus. In a third category, the Texas Supreme Court now
limits a jury’s statutory right to provide a full measure of punitive damages by judicially repealing the unlimited caps on felonious conduct. These decisions are a step forward for authors of
adhesion contracts and another step backwards for consumers,
injured families, and small businesses that are often pro se
when complex agreements are executed.
Jurisdiction Can Be Determined by the Arbitrator
The shot heard around the world this year is the sharply
divided 5-4 decision in Rent-a-Center, West, Inc. v. Jackson, 130
S. Ct. 2772, 2779-2780 (2010) (Scalia, J.). In Jackson, the U.S.
Supreme Court held that an arbitration agreement is valid
when it states that enforceability of the agreement is an issue to
be decided by the arbitrator and not by the Court. There,
Antonio Jackson filed an employment discrimination suit
against his former employer, Rent-a-Center, West, Inc. Jackson
signed an arbitration agreement that contained this delegation
provision: “[t]he arbitrator, and not any federal, state, or local
court or agency, shall have exclusive authority to resolve any dispute relating to the interpretation, applicability, enforceability
or formation of this agreement. … ”1 Jackson argued the arbitration agreement is unconscionable. Rent-a-Center argued
enforceability is a decision for the arbitrator. The trial court
compelled arbitration. The Ninth Circuit reversed. A divided
U.S. Supreme Court reversed the Ninth Circuit and held that
Jackson did not challenge the delegation provision specifically,
but rather contested the arbitration agreement as a whole.2 This
the Court found to be insufficient and, as a result, an arbitrator, and not the court, can now decide whether the arbitration
agreement is enforceable.
The effect of Jackson is that those who are often pro se are
now at an even greater disadvantage when such agreements are
unilaterally presented for execution. The task of requesting the
arbitrator (who is being paid by the hour) to decide whether he
has jurisdiction to proceed is like asking a dog to take food out
of his bowl and return it to his master. But the ethical quagmire
created by Jackson is a topic for another article.
Forum Selection Clauses May Be Enforceable on Mandamus
Since In re AIU Ins. Co.3 was decided six years ago, the
Texas Supreme Court has continued to use forum selection
clauses as a catalyst to grant mandamus relief and dismiss cases
that have been legitimately filed in Texas. In In re ADM Investor
24 Texas Bar Journal • January 2011

Services, Inc., 304 S.W.3d 371, 376 (Tex. 2010), Jetta Prescott
executed an agreement with ADM to trade commodities.
When Prescott’s balance reached a deficit, she sued ADM.
ADM moved to dismiss pursuant to the forum selection clause.
Prescott argued that ADM waived enforcement. Prescott, a
Texas resident, was nearing 80 years of age and her health prevented her from pursuing litigation in another forum. On
mandamus, the Supreme Court dismissed the case holding
there is a strong presumption against waiver.4 ADM held the
burden of proof is “heavy” for the party challenging enforcement.5 The Texas Supreme Court strictly interpreted the agreement without reference to equity concerns.
Similarly, in In re Lisa Laser USA, Inc., 310 S.W.3d 880,
883-887 (Tex. 2010), the Texas Supreme Court granted mandamus relief, enforced a California forum selection clause, and
dismissed the lawsuit. In this case, Lisa Laser Products was the
manufacturer and Lisa USA, Inc. was the distributor. Lisa USA
signed a distribution agreement with HealthTronics, Inc.
HealthTronics sued Lisa Laser and Lisa USA in Austin. The
distribution agreement contained a forum selection clause. Lisa
Laser moved to dismiss. HealthTronics argued the clause only
applied to disputes over sales; and, because the lawsuit concerned the parties’ relationships, it was inapplicable. On mandamus, the Texas Supreme Court dismissed the case.6
Punitive Damages Are No Longer Punitive
This year the Texas Supreme Court repealed the unlimited
caps on punitive damages for felonious conduct and supplanted
the statute with a ratio analysis. Prior to June 25, 2010, if
proven based upon a unanimous jury finding, certain felonies
would understandably remove the cap on punitive damages.7
Texas courts held consistently that limitations on punitive
damages were inapplicable when a jury unanimously finds a
defendant has committed one or more felonies set forth in
§41.008 by clear and convincing evidence.8
In Bennett v. Reynolds, 315 S.W.3d 867, 873 (Tex. 2010),
the Texas Supreme Court repealed §41.008, changed the law,
and the result is a windfall for felons. In Bennett, Thomas Bennett stole 13 head of cattle from his neighbor, Randy Reynolds.
Bennett encouraged a ranch hand, Larry Grant, to lie. When
Grant refused, another one of Bennett’s ranch hands threatened
Grant with bodily injury. Bennett even attempted to register
Reynolds’ brand so that he could cover up the theft. The jury
awarded $5,327.11 in actual damages and $1.25 million in
uncapped punitive damages for felony theft. The Austin Court
of Appeals affirmed. The Texas Supreme Court reversed, holding that uncapped punitive damages are subject to a ratio
analysis between actual and punitive damages. Bennett held
that any ratio above 4:1 may be unconstitutional.9 Using this
arbitrary ratio,10 instead of receiving uncapped punitive damages of $1.25 million, Reynolds is probably entitled only to
$20,000 in punitive damages on remand. Thus, not only is
www.texasbar.com
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Reynolds not entitled to $1.25 million, but he is not even entitled to the $200,000 minimum statutory cap.
In summary, 2010 has seen the creation of more obstacles to
prevent juries from deciding disputed claims as well as imposed
new limits on a jury’s ability to award a complete measure of
damages legislatively designed to deter felonious conduct.
Notes
1.
2.
3.
4.
5.
6.

Id. at 2775 (emphasis added).
Id. at 2780.
See In re AIU Ins. Co., 148 S.W.3d 109, 115 (Tex. 2004).
In re ADM Investor Services, Inc., 304 S.W.3d 371, 376 (Tex. 2010).
Id. at 375.
See In Re Lisa Laser USA, Inc., 310 S.W.3d 880, 887 (Tex. 2010); see also
In Re International Profit Associates, 274 S.W.3d 672, 675 (Tex. 2009); In
re International Profit Associates, 286 S.W.3d 921, 923 (Tex. 2009).
7. See Tex. Civ. Prac. & Rem. Code Ann. §41.008 (Vernon 2003); see e.g., Signal Peak of Enterprises, Inc. v. Bettina Investments, Inc., 138 S.W.3d 915,
927 (Tex. App. — Dallas 2004, pet. stricken); Poliner v. Texas Health Systems, 239 F.R.D. 468, 477 (N.D. Tex. 2006) (Solis, J.) (rev’d on other
grounds) 537 F.3d 368 (5th Cir. 2008), cert. denied, 129 S. Ct. 1002
(2009); see also Myers v. Walker, 61 S.W.3d 722, 732 (Tex. App. — Eastland 2001, pet. denied) (no cap on punitive damages and affirming award
of exemplary damages where documents were executed by deception).
8. Compare Bennett v. Reynolds, 242 S.W.3d 866, 901–905 (Tex. App. —
Austin 2007, reversed) (exemplary damages award of $1,250,000 did not
violate due process because the jury found felony theft, which removes the
cap, even though the actual damages awarded were only slightly more than
$5,000), with, 315 S.W.3d 867 (Tex. 2010); and, Myers, 61 S.W.3d at 732733 (where attorney secured the execution of a settlement agreement by
deception the caps on exemplary damages did not apply following bench
trial on the merits).
9. Bennett v. Reynolds, 315 S.W.3d 867, 873 (Tex. 2010).
10. A ratio analysis between actual and punitive damages undermines the very
purpose of punishment damages. The purpose of punitive damages is to
deter felonious conduct and thereby protect the masses who have not yet
been harmed by the course of conduct; hence, by design, punitive damages
do not exist to compensate the victim on an individual level. Thus, imposing a legal requirement that actual damages bear a relationship to punitive
damages flies in the face of why punitive damages exist as an independent
legal remedy.

ment bond was a subcontractor’s exclusive remedy because,
they claimed, the Texas Trust Fund Act not only said so, but
the Act required privity between a subcontractor and the general contractor before that subcontractor could assert a claim
under the Act.
In Dealers Electrical Supply Co. v. Scoggins Construction Co.,
Inc., 292 SW3d 650 (Tex. 2009) (a second petition for review
was denied on Nov. 19, 2010), the Texas Supreme Court confirmed the right of a construction subcontractor to bring a
claim against a general contractor even though the subcontractor has missed the strict notice requirements for a claim on a
McGregor Act payment bond. Subcontractors working on
public projects now can be sure when they are not paid that
they have trust fund recourse in addition to their claim on a
McGregor Act payment bond that is still burdened with strict
notice requirements.
Many subcontractors are small companies that have no
legal counsel. By the time they realize they are not going to be
paid, it is usually too late to file a claim on the bond provided
under the McGregor Act. Tex. Gov’t Code §2253. The objective of the strict notice requirement on bond claims is to give
the general contractor some notice that a subcontractor or its
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supplier has not been paid while the general contractor is still
holding construction funds during the project’s construction.
In contrast, however, the Trust Fund Act is designed to provide
a remedy to an unpaid contractor after the project is completed
and an unpaid subcontractor discovers the general contractor
has been paid but failed to pay its subcontractor (or, sometimes, that the owner is still holding trust funds on a project).
The Texas Trust Fund Doctrine (Tex. Prop. Code §162)
holds that when a general contractor on a construction project
receives funds from the owner that money is earmarked for that
job and is held in trust for subcontractors and their suppliers.
The general contractor and its principals have a fiduciary duty
to use that trust fund to pay subcontractors and their suppliers
as well as for actual direct overhead. When the owner pays the
general contractor, but the general contractor (after clearing its
direct overhead) fails to pay its subcontractors and their suppliers from those funds received, then the subcontractors and
their suppliers may hold the general contractor and its principals personally accountable for those funds in tort. The recipient of project funds at almost any tier of a construction project
has liability to downstream subcontractors who perform work
on the project and are left unpaid. The Texas Legislature toughened the liability standard in 1987, when it amended the Trust
Fund Act in response to some court opinions that allowed the
general contractor to use trust funds to pay reasonable overhead expenses that were directly related to the construction.
The 1987 amendments will only allow a trustee to use trust
funds to pay actual expenses directly related to the construction
of that project.
The good news for subcontractors and their suppliers is
that, if they miss giving timely notice on a payment bond,
there is another remedy available that may help them get paid.
Moreover, those persons controlling the funds in the general
contractor’s office may be personally liable for a diversion of
trust funds received from the owner. This is not new law, but it
has never been confirmed so resolutely before. This time it was
announced by a unanimous Texas Supreme Court.
The Exclusivity Theory
In the Dealers case, the 13th Court of Appeals in Edinburg
held that an unpaid subcontractor’s exclusive remedy is a suit
on a bond claim and that exclusive remedy precludes any other
remedy whether it be a trust fund claim, a contractual claim, or
the enforcement of a joint check agreement.
The Texas Supreme Court rejected the exclusivity theory
upon which the 13th Court of Appeals founded its opinion.
The Supreme Court reasoned that the 13th Court’s holding
was contrary to the text and the purpose of both the McGregor
Act and the Trust Fund Act. The Supreme Court held that a
bond claim under the McGregor Act is not the exclusive remedy for an unpaid contractor. The Supreme Court also pointed
out that the two cases1 that the Court of Appeals relied on are
26 Texas Bar Journal • January 2011

simply inapplicable; further, the Court observed that the 13th
Court relied on provisions of the Trust Fund Act that had been
repealed more than 20 years earlier. Dealers, 292 SW3d at 658.
Of course the McGregor Act does provide, not by its own
statutory terms but by common law analysis, an exclusive remedy when the claimant seeks to collect on a payment bond. The
Supreme Court confirmed long standing appellate court opinions stating so — principally, Indemnity Ins. v. South Texas
Lumber, 29 SW2d 1009 (Tex. Comm’n App. 1930, judgment
adopted), which was the first to discuss the McGregor Act’s
exclusive remedy on a payment bond.
However, while an unpaid subcontractor’s claim on a
McGregor payment bond may only be brought pursuant to the
McGregor Act (that is to say, creative common law or esoteric
theories to muster a non-statutory bond claim are disallowed),
there is no common law or statutory preclusion of other claims
against the general contractor or the owner. The Supreme
Court’s holding is in congruity with the federal rule, whereby
the Miller Act is held to provide a non-exclusive remedy for an
unpaid subcontractor. United States ex rel Varco v. Reid & Gary,
161 F3d 915 (5th Cir. 1998). Indeed, a bond claim and a trust
fund claim are optional and complementary remedies for
which no exclusivity was intended by either of the legislatures
enacting them.
The Supreme Court observed that the 13th Court erroneously announced a new rule that a bond claim on any bonded project — public or private — was a subcontractor’s
exclusive remedy, thereby eliminating all contractual and common law remedies developed over the last hundred years. The
13th Court had blithely eliminated coverage of the Trust Fund
Act from all bonded jobs in Texas, even on private non-McGregor projects. The Supreme Court carefully placed in its fifth
footnote this flag: “Although this issue is not before us, we do
not endorse the Court of Appeals’ reasoning on this issue.”
Judge Marvin Isgur in Houston was more blunt about the
13th Court’s holding: the rationale for Scoggins’ exclusivity rule
“make little sense.” In Re: Contractor Technology, No. 05-37623;
Adv. No. 07-3224. In the U.S. Bankruptcy Court for the
Southern District of Texas (Sept. 17, 2008) at page 8. Moreover, the 13th Court failed to advance any competing good —
and certainly no public benefit — to found its new rule of law
as a matter of public policy.
The Supreme Court clarified the trust fund doctrinal relationship to a surety by recognizing the carve-out the Legislature
granted to corporate sureties. Prior to 1987, a subcontractor
could not have asserted a trust fund claim against a prime contractor who provided a payment bond by a corporate surety. A
corporate surety rarely administers trust funds anyway, but as
the Legislature narrowed the statutory exemption from liability
to immunize a corporate surety who issues a payment bond,
the Legislature simultaneously unequivocally expanded the
Trust Fund Act’s purview. The Supreme Court observed sanwww.texasbar.com
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guinely that the Act clearly bestows a robust remedy against
any improper diversion of trust funds by a nonsurety trustee.
The Supreme Court has also recently reminded practitioners
to carefully craft trust fund pleadings when a jurisdictional or
venue challenge may be asserted. Justice Eva M. Guzman, again
for a unanimous court, held that pleadings claiming a trust fund
violation — a statutory tort — must state the operative facts of
the trust fund violation that occurred in Texas in order to establish personal jurisdiction in a Texas court over nonresident contractors. That is to say, recitations of particular facts are essential
with respect to recounting that the contractor officer’s conduct in
Texas activated the trust fund doctrine because, for example, they
provided false affidavits in Texas to the owner misrepresenting
that the subcontractors and their suppliers had been or would be
paid in full from the funds received by way of pay application,
and that the contractor diverted or retained and used the trust
fund in Texas in violation of the Texas Trust Fund Act. Dan Kelly
v. General Interior Construction, 301 SW3d 653 (Tex. 2010).
If the pleadings are in order and the tedious proof of the
trust fund diversion is mustered, a supplier must hope that the
subcontractor has not already sold or factored its receivables,
thereby pushing the trust funds out of reach of the supplier.
Park Environmental Equipment v. Texas Capital Funding, 102
SW3d 243 (Tex. App. — Houston 14th, 2003).
Joint Check Agreements on Construction Projects
Because the Texas Supreme Court soundly rejected the
exclusivity theory, subcontractors are free to continue, as they
did before, to negotiate joint check agreements with an owner
and general contractor, thereby creating ready and reliable credit by supply houses to subcontractors who ordinarily have no
other available credit facility.
Materials often are supplied only after a joint check agreement is reached between the general contractor and its subcontractor. A joint check agreement is a credit facility frequently
used to help a small subcontractor with low or unestablished
credit to obtain supplies on credit from a supply house. It is in
a general contractor’s interest, after all, to issue a check jointly
to the subcontractor and its supplier to pay for materials furnished on credit for its project.
The trades industry was so alarmed at the baleful consequences of the holding by the 13th Court of Appeals that the
Texas Legislature swiftly amended the Trust Fund Act so that
effective Sept. 1, 2009, Section 162.004(c) provides that the
Trust Fund Act applies to a public or private project whether or
not there is a statutory or common law payment bond on the
project. Thus, Dealers yielded the catalyst to make certain the
Trust Fund Doctrine applies to all construction projects in Texas.
Scoggins II
On June 4, 2010, the general contractor filed a new brief in
the Texas Supreme Court asserting that a subcontractor must be

in contractual privity with a trustee before he may successfully
make a claim against the trustee for violating his fiduciary duty
to pay the subcontractor out of the construction trust fund.
On Nov. 19, 2010, the Texas Supreme Court denied Scoggins’ second petition for review, thus laying to rest any privity
requirement between contractors on a trust fund claim.
Notes
1. Commercial Union v. Spaw Glass, 877 SW2d 538 (Tex. App. — Austin
1994, writ denied) and Bunch Electric v. Tex-Craft, 480 SW2d 42 (Tex.
App. — Tyler 1972, no writ.). Opinion at p. 7.
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CONSUMER LAW
By Chad Baruch
On the national front in consumer law, the U.S. Supreme
Court addressed whether a federal court may permit a class
action lawsuit to proceed when sitting in a diversity case where
the forum state’s statutes bar such claims from being pursued
on a class action basis. In Shady Grove Associates v. Allstate Insurance Company, No. 08-1008, ___ U.S. ___ (Mar. 31, 2010), a
sharply divided Court held that a New York statute prohibiting
lawsuits seeking statutory penalties from being certified as class
actions did not prohibit a federal court sitting in diversity from
certifying such a case as a class action under Rule 23 of the Federal Rules of Civil Procedure. Shady Grove represents a substantial shift in the conventional thinking concerning class action
certification in light of state law. The previous assumption was
that state statutes concerning class action eligibility prevailed
over Rule 23 under the Erie Doctrine. But Shady Grove appears
to permit plaintiffs to evade state-law limitations by filing
diversity actions in federal court. In other words, plaintiffs may
be able to pursue class actions in federal court seeking state-created penalties for claims arising under state law — even where
those claims would be barred from class treatment in the forum
state’s courts.
Here in Texas, statutory changes and judicial decisions
involving consumer law were most pronounced in the area of
arbitration. Statutorily, new provisions of Section 51.016 of the
Texas Civil Practice and Remedies Code took effect, permitting
interlocutory appeal from a trial court’s order denying arbitration under the same circumstances that federal law would permit
appeal of a federal district court’s decision. This change eliminates, finally, the previously existing situation in which denial of
arbitration of claims under the Texas Arbitration Act (TAA)
could be challenged by interlocutory appeal, but claims under
the Federal Arbitration Act had to be challenged by mandamus.
28 Texas Bar Journal • January 2011

The Texas Supreme Court issued significant arbitration
decisions in 2010. The first of these decisions addressed appellate jurisdiction. In East Texas Salt Water Disposal Co., Inc. v.
Werline, 307 S.W.3d 267 (Tex. 2010), a trial court refused to
confirm an arbitration award in favor of an ex-employee
against his former employer. The employee sought confirmation of the award, while the employer asked that it be vacated,
modified, or corrected. The trial court denied confirmation,
vacated the award, and ordered the matter be submitted to a
new arbitrator — who was instructed to decide the matter consistent with findings of fact rendered by the trial court. When
the employee appealed, the court of appeals reversed, holding
the arbitrator’s decision should be confirmed. The employer
then appealed to the Texas Supreme Court, arguing the TAA
does not permit appeal of an order directing a new arbitration.
The court rejected this argument, holding the court of appeals
had jurisdiction because the trial court’s order was also a denial
of confirmation, for which the TAA explicitly permits an
appeal.
The court addressed the issue of unconscionability in In re
Odyssey Healthcare, Inc., et al., 310 S.W.3d 419 (Tex. 2010).
The trial court held an arbitration clause unconscionable
because it required the arbitration to take place in Dallas,
which the plaintiff contended would be too costly. The Texas
Supreme Court granted mandamus and ordered the case
referred to arbitration, deeming the plaintiff ’s claims about cost
conclusory and noting that the arbitrator had the authority to
modify the underlying contract terms if the cost would hinder
vindication of the plaintiff ’s rights.
Finally, the court addressed non-signatories to an arbitration agreement in In re Merrill Lynch & Co., Inc., 315 S.W.3d
888 (Tex. 2010). There, the court considered procedural factors in staying litigation against a non-signatory to an arbitration agreement. Two corporate subsidiaries sued Merrill Lynch
alleging identical claims arising out of security purchases. One
subsidiary had an arbitration agreement with Merrill Lynch,
but the other did not. The trial court stayed the litigation for
the signing subsidiary, but permitted the non-signing subsidiary’s lawsuit to proceed. The Texas Supreme Court granted
mandamus and stayed both lawsuits, holding that permitting
the non-signatory’s lawsuit to proceed could moot the arbitration between Merrill Lynch and the other subsidiary, permitting arbitrable claims to be resolved in litigation rather than
arbitration.
CHAD BARUCH
is an appellate attorney in Rowlett and assistant principal of Yavneh
Academy of Dallas.
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CRIMINAL LAW

in assessing punishment.” After the appellant was convicted of
possession of methamphetamine (meth), the state introduced
evidence of two prior convictions, plus a host of unadjudicated
offenses, including one from 2006 in which the appellant drove
his car onto someone’s yard to elude police, an incident captured on video camera. A juror immediately advised the trial
court it was his lawn that had been damaged by the appellant’s
car. During the ensuing hearing, the juror said the incident
would not affect his judgment. Citing Smith v. Phillips,6 the
Court noted the traditional remedy to decide allegations of
juror partiality is a hearing during which the defendant has the
opportunity to prove actual bias. After determining an “appropriate and adequate” procedure occurred in this case, the Court
stated, “There was no requirement of a mistrial on a theory
that bias must be implied to the juror.” The Court identified
the standard of appellate review as whether the trial court
abused its discretion on the factual issue of actual bias and
agreed there was no error.

By Kathleen FitzGerald Perdon and Justice Kerry P. FitzGerald
Factual Sufficiency Standards Abandoned
On Oct. 6, 2010, Judge Barbara Parker Hervey addressed
one of the most significant questions before the Court of Criminal Appeals this term. In Brooks v. State,1 the Court issued
three opinions: a plurality opinion by Judge Hervey, joined by
Presiding Judge Sharon Keller, Judge Michael E. Keasler, and
Judge Cathy Cochran; Judge Cochran filed a concurring opinion joined by Judge Paul Womack; and Judge Tom Price filed a
dissenting opinion joined by Judge Lawrence E. Meyers, Judge
Cheryl Johnson, and Judge Charles Holcomb. The plurality
decision laid to rest future challenges to the sufficiency of the
evidence based upon factual insufficiency. The Court held:
We, therefore, overrule Clewis 2 and decide that the Jackson
v. Virginia 3 legal-sufficiency standard is the only standard
that a reviewing court should apply in determining whether
the evidence is sufficient to support each element of a criminal offense that the State is required to prove beyond a reasonable doubt.
It is apparent that the Court of Appeals for the 5th District
is currently treating sufficiency challenges — whether factual,
legal, or both — as legal sufficiency challenges to the evidence.
Parties should certainly be advised of the repercussions of
Brooks when formulating future challenges to the sufficiency of
the evidence — that is, cast the issue as legal insufficiency, not
factual insufficiency.

Injunctions and Gangs
Judge Keasler confronted an interesting situation in the
context of curtailing gang-related activity in Martinez v. State.7
The Court held there is no separation of powers violation when
criminal sanctions are imposed on a defendant who has violated a trial judge’s civil order. In 2006, a Wichita County judge
entered a temporary order (which was later replaced by a permanent order) under the Texas Civil Practice and Remedies
Code,8 enjoining gang members from certain activities within
the city limits of Wichita Falls. Martinez was charged with
Class A misdemeanors under the Texas Penal Code9 for violating both orders. After his motion to dismiss — arguing that
any such order “allow[ed] judges to make criminal laws” and,
therefore, violated the separation of powers doctrine — was
denied, Martinez pleaded guilty to all the charges; he then
appealed, but the 2nd District Court of Appeals found no separation of powers doctrine violation.
The Court agreed with the lower court’s analysis,10 which
cited Beasley v. Mollett 11 from the 9th District; Beasley held the

Texas Legal Research

Doctrine of Implied Bias Revisited
Judge Womack4 addressed a unique subject in Uranga v.
State 5: the doctrine of implied bias, or, as framed by the appellant, “presum[ing] harm from the victim-juror’s participation
www.texasbar.com/tbj
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Legislature has determined that a violation of a judge’s “necessary requirements” can result in criminal charges. Judge Keasler
concluded there was no violation of the doctrine “because the
legislature authorized trial courts to impose reasonable requirements not specifically listed in the statute to prevent known
gang members from engaging in criminal activity.”
Merging Traffic Sign Not an Instruction to Signal
Judge Cochran examined whether traffic signs stating
“Lane Ends, Merge Left” require drivers to turn left (and,
therefore, use their left-turn signal) in Mahaffey v. State.12 The
defendant was arrested for DWI following a traffic stop for failure to use a signal before merging into the left lane. Finding no
explicit definition for “turn” in the Texas Transportation Code
and unable to reconcile the neighboring phrases in the “Safely
Turning” section of the Code (“turn the vehicle from a direct
course” and “move right or left on a roadway”), the Court
deemed it absurd to require drivers to signal whenever diverging from a “perfectly straight trajectory.” With support from
the Texas Driver’s Handbook — which only instructs Texas
drivers to signal when merging onto a freeway — the Court
held the traffic sign is an instruction to move to the left safely,
but not an instruction to signal, and then make, a left turn.
Whether merging is or is not a “lane change” was not addressed
by the Court.
Police Interrogation
Paramount among the decisions issued by the U.S.
Supreme Court were several addressing police questioning. In
Berghuis v. Thompkins,14 the defendant fled Michigan after
becoming a suspect in a mall shooting that resulted in one
death and one non-fatal injury. A year later, officers traveled to
Ohio to question the defendant. The defendant’s rights under
Miranda v. Arizona 15 were fully set out on paper. The defendant
read aloud the fifth paragraph (“You have the right to decide at
any time before or during questioning to use your right to
remain silent and your right to talk with a lawyer while you are
being questioned.”); the officer read the remaining four paragraphs. The defendant declined to sign the form but, according
to the officer’s testimony, verbally confirmed he understood the
rights. The defendant never said that he wanted to remain
silent, nor that he did not want to talk with police, nor that he
wanted an attorney. While largely silent during the three hours
of questioning, he did make verbal responses periodically and
he nodded. Toward the end, the officer received “Yes” answers
to: “Do you believe in God?”; “Do you pray to God?”; and
“Do you pray to God to forgive you for shooting that boy
down?” This habeas case was brought after the defendant’s conviction for murder and exhaustion of appeals.
The invocation of privilege to remain silent must be unambiguous, thus Thompkins’ contention he invoked Miranda
rights by not speaking for a long period of time failed. If the
30 Texas Bar Journal • January 2011

prosecution shows a substantive Miranda warning was given
and understood by the defendant, and the defendant did not
invoke his Miranda rights, then the defendant’s uncoerced
statement establishes an implied waiver of right to remain
silent. Here, the defendant waived his right to remain silent
when he adopted a course of conduct indicating waiver:
Thompkins answered the officer’s questions. Officers need not
obtain a waiver before commencing questioning; waiver is
inferred from the actions and words of the person questioned.
The issue presented in Florida v. Powell16 was whether the
warnings the defendant received satisfied the requirement that
the defendant be informed of his right to consult with a lawyer
and to have the lawyer with him during interrogation. The
form read to the defendant stated: “You have the right to
remain silent. If you give up the right to remain silent, anything you say can be used against you in court. You have the
right to talk to a lawyer before answering any of our questions.
If you cannot afford to hire a lawyer, one will be appointed for
you without cost and before any questioning. You have the
right to use any of these rights at any time you want during this
interview.” The Court held this combination of warnings “reasonably conveyed [defendant]’s right to have an attorney present, not only at the outset of interrogation, but at all times.”
Finally, in Maryland v. Shatzer,17 the Court considered
broadening the scope of Edwards v. Arizona.18 In this familiar
case from 1981, the Court held that once a defendant invokes
his right to have counsel present during a custodial interrogation, he may not be subject to further interrogation until counsel has been made available to him, unless the defendant
himself initiates further communication with police. Furthermore, a valid waiver of this right cannot be established by
showing only that the defendant responded to further policeinitiated custodial interrogation even if he has been advised of
his rights. In Shatzer, the defendant was questioned while in
prison in 2003; the interrogation concerned a sex offense unrelated to the defendant’s then-current sentence. Although he
originally waived his rights, the defendant invoked his right to
counsel after questioning began and was then released back
into the general prison population. The defendant later transferred to another prison, where he was approached again in
2006 regarding the same sex offense. He again waived his rights
and ultimately made incriminating statements. The Court held
Edwards did not apply if a break in custody lasting 14 days has
occurred — and it had no doubt the defendant’s two-and-ahalf year break was long enough. The defendant’s return to and
presence in the general prison population was not considered
“in custody” for purposes of this narrow issue.
Notes
1. No. PD-0210-09, 2010 Tex. Crim. App. Lexis 1240 (Tex. Crim. App. Oct.
6, 2010).
2. Clewis v. State, 922 S.W.2d 126 (Tex. Crim. App. 1996).
3. 443 U.S. 307 (1979).
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4. We owe a huge debt of gratitude to Judge Paul Womack, who furnished his
summary of significant decisions for use in selecting and reviewing these
cases.
5. No. PD-0385-08, 2010 Tex. Crim. App. Lexis 1565 (Tex. Crim. App. Nov.
17, 2010).
6. 455 U.S. 209 (1982).
7. 323 S.W.3d 493 (Tex. Crim. App. 2010).
8. Tex. Civ. Prac. & Rem. Code Ann. §125.065 (2005).
9. Tex. Penal Code Ann. §71.021 (1995).
10. Goyzueta v. State, 266 S.W.3d 126 (Tex. App. — Fort Worth 2008).
11. 95 S.W.3d 590 (Tex. App. — Beaumont 2002, pet. denied).
12. 316 S.W.3d 633 (Tex. Crim. App. 2010).
13. Tex. Transp. Code Ann. §545.103 (1995).
14. 130 S. Ct. 2250 (2010).
15. 384 U.S. 436 (1966).
16. 130 S. Ct. 1195 (2010).
17. 130 S. Ct. 1213 (2010).
18. 451 U.S. 477 (1981).

Texas law and was therefore not eligible for the remedy of divorce.
After the trial court denied the OAG’s plea to the jurisdiction, the
OAG sought mandamus relief. The 5th Court of Appeals in Dallas conditionally granted the writ of mandamus and ordered
the trial court to dismiss the case. The Court reasoned that the
Texas Constitution only recognizes a marriage between one
man and one woman, and Family Code §6.204(c)(1) prohibits
Texas agencies and subdivisions from giving any effect to any
public act, record, or judicial proceedings that creates, recognizes, or validates a same-sex marriage “in this state or in any
other jurisdiction.”3 The Court further held that the comity
based “place-of-celebration rule” did not apply because the Texas
Legislature has declared that same-sex marriages are contrary to
Texas public policy. Another case involving a same-sex divorce
in which the OAG did not intervene prior to judgment is currently pending before the 3rd Court of Appeals in Austin.4
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is a justice of the 5th District Court of Appeals in Dallas. He is certified
in criminal law by the Texas Board of Legal Specialization and serves on
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FAMILY LAW
By Georganna L. Simpson and Jeremy C. Martin
In this past year, a number of important family law issues
have been addressed by the Texas Supreme Court and the various intermediate appellate courts, including grandparent access
and possession (although there are still issues that remain unsettled), same-sex divorce, “cooperative law,” and child support.
Grandfather Entitled to Discovery
In November, the Texas Supreme Court concluded in a per
curiam opinion1 that a grandfather — who had failed to show
that depriving him access to and possession of his grandchildren would significantly impair the physical health or emotional well-being of the grandchildren — was entitled to the
appointment of a psychologist as a guardian ad litem to assist
the court in making that determination. This opinion appears
to open the door to allow grandparents to pursue discovery in
possession and access cases to assist them in meeting their burden of proof to obtain court-ordered access and possession.
Same-Sex Divorce
In 2010, a Texas court was asked to indirectly weigh in on the
same-sex marriage debate through a request for a divorce after a
legal marriage in Massachusetts.2 A few days after the filing of the
divorce, the Office of the Attorney General (OAG) intervened in
the suit alleging that H.B. was not a party to a “marriage” under
www.texasbar.com/tbj

Cooperative Law
In a case of first impression, the 1st Court of Appeals in
Houston tackled the legitimacy of what has been termed
“cooperative law,” a so-called cousin of collaborative law.5 In
Mabry, the wife sought to disqualify the husband’s attorney
when the cooperative law process broke down. However, the
parties’ “Cooperative Law Dispute Resolution Agreement” had
no such requirement, unlike that found under the comprehensive legislative scheme surrounding collaborative law. The
Court found that cooperative law had benefits and detriments.
Cooperative law clients are less likely to feel mired in the cooperative process because they need not hire and educate new
lawyers should litigation ensue. However, cooperative law
threatens to “taint the negotiation by undermining a problemsolving atmosphere.” After noting that no other state has codified or prohibited cooperative law, the 1st Court of Appeals
concluded that cooperative law agreements do not violate the
collaborative law statute because the statute does not mandate
the use of collaborative law agreements or forbid the use of
cooperative law agreements. Nothing in the legislative history
indicates that the statute forbids parties from entering cooper-
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ative law agreements. Furthermore, the statute is deliberately
silent as to the procedures that can be used in informal settlement conferences. This shows that the Legislature meant to
cast a wide net and give parties wide latitude in deciding how
to structure procedures for resolving disputes. Furthermore, the
statute specifically states that collaborative law agreements can
contain “other provisions as agreed to by the parties consistent
with a good faith effort to collaboratively settle the matter.”
Child Support
In the past year, courts have addressed “deemed income”
and, in a case of first impression, the inclusion of inheritance in
the calculation of net resources. In a memorandum opinion, the
1st Court of Appeals addressed the inclusion of a father’s phantom income from a family partnership in the father’s net
resources for the purpose of child support calculation.6 The partnership provided and the father’s mother testified that the partnership would not distribute any profits until her death or until
the year 2052. In 2005 and 2006, the father’s income tax returns
reflected he was allocated $2,500 per month in income from the
partnership. However, the partnership made no actual distributions. Despite that fact, the Court affirmed the trial court’s
inclusion of this “phantom income” in the father’s net resources,
finding that the partnership agreement provides that “[a]llocations to the partner of partnership income and gain” increase a
partner’s capital account. Allocations to the father’s partnership
interest in 2005 increased the value in his capital account. Additionally, upon dissolution of the partnership, distribution of the
reserves and property of the partnership would be made to partners according to the percentages of their partnership interests.
Therefore, if the partnership dissolves, father will receive the
value of his capital account. In a sense, the father’s partnership
interest is like a retirement account that has value, but that value
is not accessible to the recipient until retirement. The father
owns the partnership interest, but it is not accessible to him
until his mother passes or until 2052. The father’s interest is
merely an asset that does not currently produce income.
In another case regarding child support modification, the
Dallas Court of Appeals addressed for the first time the inclusion of an inheritance in the father’s net resources for the purpose of calculation child support.7 The father received a cash
inheritance of approximately $400,000. Because he was unable
to find employment, the father spent much of the inheritance
covering expenses and investing in a new business. The trial
court concluded that the father’s inheritance was not included
in the statutory definition of “net resources” for the purpose of
setting his child support obligation. The mother appealed. In
reversing the trial court, the appellate court concluded that a
cash inheritance from a third party paid to the obligor of child
support is a “resource” under the inclusive language of Family
Code Section 154.062(b)(5).
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HEALTH LAW
By Diane T. Carter
By far, the most significant event in health law this year was
the passage of health care reform legislation. On March 23,
2010, President Barack Obama signed into law the Patient Protection and Affordable Care Act (Affordable Care Act). The law
is designed to provide coverage to more than 32 million uninsured or underinsured Americans. The law reforms Medicare,
Medicaid, and other government programs, reforms insurance
www.texasbar.com
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markets, establishes new state-based exchanges, and imposes
individual and employer mandates and new reporting and
notification requirements. To finance the cost of health care
reform, the Affordable Care Act imposes varying levels of taxes
on insurers, employers, administrators, and individuals, as well
as numerous cost savings measures.
Starting in 2014, individuals must maintain “minimum
essential coverage” or pay a penalty. “Minimum essential coverage” includes coverage under a qualifying or grandfathered
insurance company or employer-sponsored plan, governmentsponsored program such as Medicare or Medicaid, or a statebased exchange. Exceptions to the individual mandate include
individuals who have income below the tax-filing threshold,
incur hardships, have religious objections, are not lawfully present in the United States, are incarcerated, or are overseas.
Certain employers will be required to offer health care coverage for their employees or pay a penalty. More specifically,
large employers will be required to offer qualifying health coverage or pay a penalty of $2,000 per full-time employee, except
the first 30 employees. “Large employers” are employers who
employ an average of at least 50 full-time employees on business days during the preceding calendar year. “Full-time
employees” are limited to employees who average at least 30
hours of service per week. Smaller employers will be exempt
from the mandate. Employers must also pay a penalty of
$3,000 for each full-time employee with income below 400
percent of the federal poverty level who opts for exchange coverage in lieu of employer-based coverage. Employers must also
offer “free choice” vouchers to certain lower-income employees
if the employee’s cost of employer-provided health coverage
ranges from 8 percent to 9.8 percent.
The Affordable Care Act sets minimum coverage requirements for individually mandated and employer-provided
health coverage. Insurance companies and plans subject to the
law must offer minimum essential health benefits. This
includes ambulatory patient services; emergency services; hospitalization; maternity and newborn care; mental health and
substance use disorder services, including behavioral health
treatment; prescription drugs; rehabilitative and habilitative
services and devices; laboratory services; preventive and wellness services and chronic disease management; and pediatric
services, including oral and vision care. The law will also:
• Require automatic enrollment of employees, subject to
opt-out rights;
• Prohibit waiting periods of more than 90 days;
• Prohibit pre-existing condition exclusions;
• Limit out-of-pocket maximums;
• Prohibit annual and lifetime maximums; and
• Extend coverage for dependents to age 26.

not be subject to most of the requirements of the Affordable
Care Act, except for the prohibitions on excessive waiting periods, lifetime limits, rescissions, and extensions of dependent
coverage. The law also contains several provisions that will have
an impact on retirees, including elimination of the Medicare
Part D “donut hole” through gradual reduction, and a reinsurance program for early retirees.
The Affordable Care Act imposes a number of new reporting and disclosure requirements. Employers will be required to
report to the federal government information on health insurance coverage for each participant and beneficiary, excess
amounts subject to the “Cadillac” plan excise tax, and report
on Form W-2 the cost of health, dental, vision, and employer
health savings account (HSA) and health reimbursement
account (HRA) contributions. Employers will be required to
notify employees and plan participants of numerous rights
under the new law, including automatic enrollment and optout rights, and exchange act and subsidy rights. In addition,
plan documents, insurance contracts, administrative service
contracts, summary plan descriptions and forms, policies, and
procedures must be amended to reflect health care reform.
To help finance health care reform, the Affordable Care Act
will impose a 40-percent excise tax on “Cadillac” plans starting
in 2018. Cadillac plans are plans with premiums greater than
$10,200 for individual coverage and $27,500 for family coverage, indexed for inflation in later years. Higher thresholds will
apply to retirees and those in high-risk professions, such as law
enforcement officers and first responders. Adjustments will also
apply to employers whose health costs are higher because of the
age or gender of their employees. Dental and vision benefits are
not counted toward the premium limits.
The law also increases the threshold for itemized deductions from 7.5 percent to 10 percent starting in 2013 and the
Medicare payroll tax from 1.45 percent to 2.35 percent for
those with annual income more than $200,000 (single filers) or
$250,000 (joint filers) starting in 2013.
Finally, to help finance health care reform, the Affordable
Care Act does the following:
• Limits annual contributions to health flexible spending
accounts (“FSAs”) to $2,500;
• Increases the excise tax on distributions from HSAs not
used for qualified medical expenses from 10 percent to
20 percent;
• Prohibits HSAs, Archer medical savings accounts, FSAs,
HRAs and other reimbursement programs from covering
medicine that is either not prescribed or is not insulin;
and
• Prohibits the payment of exchange premiums from cafeteria plans.

Many of these provisions became effective in 2010 and others become effective in early 2011. Grandfathered plans will

The legislation is more than 1,017 pages long. Industry
representatives are still absorbing the massive changes imposed
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under the Affordable Care Act and are awaiting regulations to
clarify many of the Act’s provisions.
DIANE T. CARTER
is a partner in Brown McCarroll, L.L.P. in Austin. She is certified in health
care law by the Texas Board of Legal Specialization.

IMMIGRATION LAW
By Kenneth J. Harder
In 2010, broad immigration reform legislation finally was
enacted. Unfortunately, it was the State of Arizona rather than
the federal government that enacted the law, and more than six
lawsuits seeking to enjoin it immediately ensued. Among them,
the U.S. Department of Justice (DOJ) sought to enjoin implementation of the Arizona immigration law, known as Senate
Bill 1070, alleging that authority to establish and enforce
immigration laws is preempted by the federal government.
A U.S. district court issued a preliminary injunction stopping implementation of certain provisions of S.B. 1070. Arizona filed an interlocutory appeal to the Ninth Circuit Court
of Appeals, where the matter remained pending when this article went to press at the end of December 2010.
S.B. 1070 creates a raft of new state offenses relating to the
employment and transportation of illegal immigrants and
introduces criminal penalties for illegal immigrants found in
the state. Among the law’s provisions currently enjoined are
those that would criminalize any immigrant’s failure to carry
registration papers and authorize warrantless arrest of an immigrant where there is probable cause that the person has committed a removable offense.
34 Texas Bar Journal • January 2011

The most controversial provisions of S.B. 1070, however,
are those dealing with local police. The law requires police,
when otherwise in contact with a member of the public, to
inquire about the immigration status of the individual. Anyone
who cannot satisfactorily demonstrate lawful presence in the
United States would be mandatorily detained. Furthermore,
any person who believes that a local police agency is not sufficiently zealous in enforcing federal immigration laws is authorized by S.B. 1070 to bring an action in state court against the
police authority. Unsurprisingly, this last provision causes many
local Arizona police authorities to oppose the legislation as an
unrealistic burden on resources.
Interestingly, objection to the burden placed on immigration enforcement resources by S.B. 1070 also forms part of the
DOJ’s argument now pending before the Ninth Circuit Court.
Current federal immigration enforcement strategy focuses
finite resources on immigrants, engaged in criminal activities or
otherwise posing a threat to security. Also, rather than randomly rounding up undocumented aliens the Department of
Homeland Security (DHS) seeks to deter illegal immigration
by targeting employers that knowingly hire them. Under this
policy, business owners and managers who violate the prohibition against hiring immigrants unauthorized to accept employment in the United States are criminally prosecuted as a
warning to others. The shotgun approach to illegal immigration taken by S.B. 1070, the DOJ argues, would distract DHS
resources from its more nuanced strategy.
The elevated level of debate over immigration policy taking
place in court often is absent in political discourse. For example, apparently unaware of the policy choices described above,
Republican members of the Senate Judiciary Committee
recently demanded to know why DHS is focusing on criminal
immigrants and not doing more to remove all immigrants illegally present in the United States. The popular perception of
unchecked illegal immigration reflected in such rhetoric, however, is in disaccord with current reality. While millions of
undocumented immigrants remain in the United States, there
has been a significant decline in new illegal arrivals.
DHS reports that apprehensions on the southern border
have dropped by more than 50 percent during the past five
years, indicating a decline in the number of persons attempting
illegal entry. Furthermore, in fiscal year 2010, more than
392,000 immigration violators were removed from the United
States — a new record. Reflecting a focus on criminal aliens, in
FY 2010 there was a 70 percenet increase in the removal of
criminal aliens over FY 2008. Since January 2009, DHS audited more than 3,200 employers for compliance with employment eligibility verification obligations. During the same
period, DHS imposed approximately $50 million in financial
sanctions for illegally hiring unauthorized immigrant workers
and related offenses.
The decrease in illegal immigration may be due to the drawww.texasbar.com
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matic increase in immigration law enforcement resources
deployed over the past 10 years. In August 2010 alone, Congress authorized more than $600 million in additional funding
for immigration enforcement resources. The DHS and DOJ
both received additional funds to acquire and maintain equipment and personnel. These include unmanned Predator surveillance aircraft now operating from Corpus Christi, 1,000
additional Border Patrol personnel, and the deployment of
National Guard troops to the four southern border states. This
recent buildup follows a decade-long trend of assembling ever
greater numbers of personnel and resources to staunch the flow
of undocumented immigrants into the United States.
The decrease in illegal immigration, however, may have less
to do with the personnel and technology arrayed against it than
with the dreadful economic climate. This school of thought
suggests that, as the magnetic draw of the job market wanes, so
does the incentive to risk an illegal border crossing. There is, it
is argued, a direct relationship between the demand for labor
and the supply of immigrant workers, both legal and illegal,
within the country.
The theory that economics rather than government intervention drives migration patterns is further illustrated by a significant decline in legal immigration during the past two years.
For example, the demand for H-1B temporary visas for professional level workers has declined precipitously since 2007
when, on the first permissible day for filing, the quota was
oversubscribed by three petitions for each visa available. In contrast, nine months into the 2011 fiscal year filing period, the
H-1B visa quota remained open.
Despite the falling demand for temporary work visas, Congress piled further regulatory burdens on employers seeking the
skills of alien professional or managerial workers. In August
2010, Congress added thousands of dollars in additional fees
for certain employers utilizing the H-1B or L-1 intracompany
transferee visa categories.
The federal administrative agencies that govern the legal
immigration process also have added gratuitous new restrictions for employers accessing global talent. For example, during
the past year, U.S. Citizenship and Immigration Services
(USCIS) summarily reinterpreted a decades-old standard for
establishing a qualifying employer-employee relationship for
immigration law purposes and continued a pattern of frequently delaying the adjudication process by demanding additional
documentary evidence that often bears no relationship to the
material elements of the benefit sought. Severely limited jurisdiction to review immigration adjudications and federal court
deference to determinations by immigration agencies, however,
often precludes effective relief for such abuses.
Judicial deference on matters pertaining to immigration and
security leaves DHS with an aura of unaccountability. For
example, although the methods adopted by DHS’s Transportation Security Administration (TSA) to screen passengers at airwww.texasbar.com/tbj

ports briefly caused a stir in November 2010, the traveling public appears to have acquiesced despite lingering questions over
the safety and efficacy of the procedures used. The growing
reach of DHS personnel also was felt by individuals booking air
travel reservations pursuant to the Secure Flight initiative, a recommendation of the 9/11 Commission. It is now necessary to
provide identity information during the booking process to be
vetted by the TSA before a boarding pass may be issued.
The tendency to impose ever greater immigration-related
restrictions during the global recession appears to be universal.
A report compiled by the Federal Reserve Bank found that
countries throughout the world, without regard to geographic
location or level of economic development, took significant
steps to curtail the flow of foreign professional talent and labor
into their borders. Had similar restrictions on trade in goods
been imposed, one imagines dire warnings of economic calamity. Such blatant restrictions on trade in services, however, have
gone little noted, and business leaders remain strangely silent
about this government intrusion into the international market
for labor. This is curious in a global economy increasingly
dominated by service industries, where free cross border movement of talent is increasingly important to economic health.
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Although both legal and illegal immigration rates are
falling, and vast resources already have been marshaled in the
fight against illegal immigration, it is likely that state legislatures will continue to clamor for more restrictions. Politicians
in several states are calling for S.B. 1070-type legislation
although, at the beginning of FY 2011, no such measures have
yet been enacted. It is likely that S.B. 1070-type legislation will
be introduced in the Texas Legislature, although whether it will
become law is far less certain. Gov. Rick Perry is on record
opposing such measures and, generally, has adopted a balanced
approach, favoring strict law enforcement while welcoming the
business opportunities represented by foreign investors.
When the new Congress is seated in Washington, D.C. in
January 2011, Republicans will take over the chairmanship of
committees in the House of Representatives. It is expected that
Lamar Smith of Texas will chair the House Judiciary Committee and John King of Iowa will chair the Immigration Subcommittee. Both have records as strong proponents of ever greater
immigration enforcement measures. It is unclear how such
aspirations will fare in an era where budget deficits make
shrinking, rather than expanding, the federal government the
paramount objective.
As the two main political parties settle into a mutually hostile and divided government in Washington, the challenges
posed by the continuing presence of millions of undocumented
immigrants and blocked access to international talent may go
unresolved. Yet, it also is possible that Republicans and Democrats may be able to find rare common ground in comprehensive
immigration reform. A bellwether is the treatment of the Development, Relief, and Education for Alien Minors (DREAM) Act
during the lame duck session in December 2010.
The DREAM Act is a bipartisan remedial measure for
undocumented aliens who, usually without any decision on
their part, arrived in the United States as children. If the
DREAM Act becomes law, it will be a positive signal that comprehensive immigration reform may be possible. Securing the
borders, rationalizing the legal immigration selection system,
and providing a process for millions of otherwise law-abiding
undocumented immigrants to acquire lawful status in the United States at last may become a reality instead of just a dream.
Editor’s Note: On Dec. 18, 2010, the DREAM Act was blocked
in the U.S. Senate by a vote of 55-41 in favor of the bill. Sixty votes
were needed to avoid filibuster and bring the bill to the floor.
KENNETH J. HARDER
leads the immigration and nationality law department at Dunbar Harder,
P.L.L.C. in Houston. He is a past chair of the State Bar of Texas International Law Section.
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INSURANCE LAW
By Lee Shidlofsky
As has been typical in recent years, the landscape of Texas
insurance law saw significant changes in 2010. State and federal appellate courts continued to contend with the intricacies of
the Supreme Court of Texas’ 2007 decision in Mid-Continent
Casualty Co. v. Liberty Mutual Insurance Co., 236 S.W.3d 765
(Tex. 2007). Moreover, the Supreme Court issued another
important decision addressing the scope of the “contractually
assumed liability” exclusion found in the standard commercial
general liability insurance policy.
Still Trying to Figure Out the Breadth of Mid-Continent
Although issued in 2007, the ramifications of the Texas
Supreme Court’s decision in Mid-Continent continued to be
felt in 2010. In that decision, the Court held that pro rata
“other insurance” provisions in two CGL policies precluded
one insurer from pursuing an equitable contribution claim
against the other in relation to a settlement funded by the first
insurer on behalf of a mutual insured. Further, a subrogation
claim did not exist where the insured had been fully indemnified. Because of its chilling effect, Mid-Continent quickly
became known as the “anti-settlement” case, as it served as an
enabler for recalcitrant insurers without providing a settling
insurer with any means of recovery.
In January 2010, the Fifth Circuit Court of Appeals refused
to extend the Court’s holding in Mid-Continent to the duty to
defend when it decided Trinity Universal Insurance Co. v.
Employers Mutual Casualty Co., 592 F.3d 687 (5th Cir. 2010).
In Trinity, three CGL insurers filed suit against a fourth insurer, seeking a declaration that the latter had a duty to defend the
carriers’ mutual insured. Each of the four carriers — as in MidContinent — had virtually identical pro rata “other insurance”
clauses. On cross-motions for summary judgment, the district
court found Employers Mutual had a duty to defend but dismissed the other carriers’ claims on the merits, finding MidContinent applied and precluded recovery under both
contribution and subrogation theories.
On appeal, the defending insurers contended the district
court misapplied Mid-Continent. The court of appeals agreed,
finding Mid-Continent only addressed the issues of contribution and subrogation in the context of an insurer’s duty to
indemnify a mutual insured. The court explained the “other
insurance” provisions at issue in Mid-Continent and in the policies before it addressed only the insured’s “loss.” That is, “[t]he
‘other insurance’ clause applies only to the duty to indemnify,
not the duty to defend.” Thus, unlike in Mid-Continent, where
the “other insurance” clause rendered the insurers’ duties of
indemnity several and independent, each insurer in Trinity had
a complete duty to defend their mutual insured. As such, the
“common obligation” requirement necessary for a successful
www.texasbar.com
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contribution claim existed in Trinity where it did not exist in
Mid-Continent.
In July 2010, the Fifth Circuit had occasion to address the
boundaries of Mid-Continent yet again in deciding Amerisure
Insurance Co. v. Navigators Insurance Co., 611 F.3d 299 (5th
Cir. 2010). In doing so, the Fifth Circuit again limited the
holding of Mid-Continent, finding it did not bar contractual
subrogation where the mutual insured was fully indemnified.
The Fifth Circuit noted the various opinions within Texas limiting Mid-Continent to its facts, and the court agreed, noting a
recent Supreme Court of Texas decision regarding contractual
subrogation could not have been reached “if the broad view of
Mid-Continent was in fact the law of Texas.” In addressing the
facts before it, the court noted that in Mid-Continent the
insured was fully protected because both insurers acknowledged their duties to defend and indemnify. But that element
was missing in the facts before the Fifth Circuit, as Amerisure
insisted its policy did not apply and Navigators refused to participate until Amerisure exhausted its policy limits. “In other
words, the insureds would not have been fully protected, and
applying the Mid-Continent exclusion in this situation would
have further deviated from settled principles of Texas insurance
law by discouraging insurers from first defending and indemnifying and then seeking reimbursement for the costs that a coinsurer should have paid.” Thus, according to the Fifth Circuit,
where an insurer has denied coverage to its insured, Mid-Continent did not apply.
Although the Fifth Circuit has limited Mid-Continent, it
remains unclear whether state appellate courts will follow.
Recently, the Austin Court of Appeals decided Truck Insurance
Exchange v. Mid-Continent Casualty Co., 320 S.W.3d 613 (Tex.
App. — Austin 2010, no pet.). Despite finding in favor of
Mid-Continent on different grounds and acknowledging it
need not go further, the Austin appellate court nevertheless
dove into an analysis of the application of Mid-Continent to the
facts before it. Truck Insurance argued Mid-Continent did not
apply because both insurers in that case provided a defense, but
in the instant case only Truck defended the insured. The appellate court disagreed, noting the Supreme Court’s holding was
that the presence of the “other insurance” provisions precluded
an equitable contribution claim and, more important, the two
cases relied on by the Court in deciding Mid-Continent
involved a non-paying co-insurer that had breached its defense
obligation. Truck Insurance also contended Mid-Continent did
not apply in light of the Fifth Circuit’s Trinity decision. But,
again, the court of appeals went back to the Supreme Court’s
decision where the Court relied on the same two cases, which
held that the “other insurance” provision precludes a contribution claim for defense costs. Thus, albeit in dicta, the Austin
Court of Appeals disagreed with the Fifth Circuit’s analysis of
Mid-Continent and Truck’s equitable contribution claim for
defense costs was barred as a matter of law.
www.texasbar.com/tbj

What Does it Mean to Contractually Assume Liability?
The Supreme Court of Texas issued a significant opinion in
Gilbert Texas Construction, LP v. Underwriters at Lloyd’s London,
2010 WL 2219645 (Tex. June 4, 2010), mot. for reh’g pending,
ruling the “contractually assumed liability” exclusion barred
coverage under a minority view applying the exclusion to all
claims where the insured assumed liability to another in a contract even though the assumed liability was not part of an
indemnity-type agreement. In reaching its decision, the Court
rejected the majority view that the use of the word “assumption” in the exclusion has to mean something and found the
application of the exclusion does not require a three-party
transaction, as urged by Gilbert. Moreover, the Court found its
interpretation of the exclusion was not inconsistent with its
prior decision in Lamar Homes, Inc. v. Mid-Continent Casualty
Co., 242 S.W.3d 1 (Tex. 2007), where the Court embarked on
a lengthy discussion of how an insurer’s duty to defend was
based on allegations and not causes of action, finding in Gilbert
that “[w]hether a claim triggers an insurer’s duty to defend and
whether a claim eventually is covered or excluded for purposes
of indemnity are different questions.” Further, because of governmental immunity held by Gilbert through its contractual
agreement with the Dallas Area Rapid Transit authority
(DART), the second exception to the exclusion did not apply
to reinstate coverage, as Gilbert could not be sued in tort —
that is, Gilbert’s liability allegedly was not liability it would
have had in the absence of its contract with DART. A motion
for rehearing is currently pending and a significant amount of
amicus curiae briefing was filed supporting the rehearing
motion.
LEE SHIDLOFSKY
is a partner in Visser Shidlofsky, L.L.P., where he heads the Insurance Law
Practice Group. He is chair of the State Bar Insurance Law Section.
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LABOR AND EMPLOYMENT
By Michael P. Maslanka
2010 started off with a key jury instruction issue: In Title
VII retaliation cases, should the jury be instructed on “motivating factor” causation? In other words, if one reason for the
adverse employment action was retaliation, the plaintiff wins.
Or, on “but-for” causation in which a plaintiff must prove that
there was no legitimate motivation for the employer's action, if
he does not, plaintiff loses. By a 2-1 vote in Smith v. Xerox
Corp., the Fifth Circuit on March 25 went with the proemployee “motivating factor” standard. So, the Court affirmed
a judgment for the employee, but took away her award of punitive damages. This holding is every bit as interesting as the
instruction issue.
The Court basically said that figuring out whether a punitive damage award in a retaliation case should stand is not susceptible to a precise analysis. Nonetheless, the Court held that if
there is competing evidence of why the employer did what it did
— some pointing to its guilt and some pointing to its innocence
— then the award should be set aside. Although, when you
think about it, punitive damage awards should never be set aside
because a retaliatory act, by definition, is never an accidental or
a negligent act; it is an intentional one for which a punitive
damage award is designed. But, no matter, Smith is the law.
In July, in Moss v. BMC Software, Inc., the Fifth Circuit
cleaned up its law on what a plaintiff must prove to establish a
claim for discriminatory denial of a promotion using comparative qualifications. Pre-Moss, the court used a colorful
metaphor: “The disparity in qualifications [must be] so apparent as virtually to jump-off the page and slap you in the face.”
Because a U.S. Supreme Court case disapproved of this standard, the Fifth Circuit switched it to the following in Moss:
“Unless the qualifications are so widely disparate that no reasonable employer would have made the same decision … any
differences in qualifications are generally not probative evi38 Texas Bar Journal • January 2011

dence of discrimination. … ” Under either standard, the plaintiff in BMC would have lost, and the Court affirmed summary
judgment for BMC. It is hard to see any real difference in preand post-BMC standards, but cases citing the “slap-in-the-face”
standard will now be of little use to employers.
Finally, on Sept. 13, the Fifth Circuit took a look at how
specific an employer must be in setting-out the reasons for its
purported discriminatory action. Dallas County District Attorney Craig Watkins was accused in a lawsuit of discriminating
against an employer because of his race. In discovery, and in his
motion for summary judgment, Watkins allegedly asserted several reasons for his alleged adverse employment actions, including Watkins’ overwhelming negative experiences with the
plaintiff. No examples; no meat on those bones; no elaboration. On appeal, the Fifth Circuit agreed that a reason for an
employer’s actions is enough — it need not be dressed-up with
examples or specifics. As long as the employer does so, it is up
to the plaintiff to produce evidence “tailored” to rebut the reason. Fail to produce evidence and plaintiff loses, as he did at
the trial court and the Fifth Circuit. Jackson v. Watkins, Et al.
Here are two cases argued in the Fall 2010 term of the U.S.
Supreme Court with important implications for employment
law. First up, the workings of the anti-retaliation provisions of
the Fair Labor Standards Act (FLSA). Specifically, must an
employee, to avail his- or herself of its anti-retaliation provisions, complain of FLSA violations to the employer in writing;
or will a verbal complaint suffice? Kasten v. Saint-Gobain Performance Plastic Corp.
The second case deals with a dicey issue of human motivation. Is an employer on the hook for discrimination if the ultimate decision-maker of an adverse employment action was not
motivated by an unlawful reason, but a subordinate who influenced the decision was? Or, put another way: is there employer
liability where the manager who pulled the trigger is pure, but
the manager who loaded the bullets is not? The case is Staub v.
Proctor Hospital, and is being closely watched.
What’s up at the Texas Supreme Court? The crucial question of what is sufficient consideration to support enforcement
of a non-compete. Here’s the law now: Confidential information may be given to an employee in exchange for agreeing to a
non-compete. The non-compete is designed to protect the
employer’s confidential information. Stock options or other
financial incentives may turn out to be sufficient.
Why? The reasoning goes that by providing financial consideration to an employee, inducing him or her to work harder, translates to increased goodwill for the employer. And,
bought and paid for goodwill deserves non-compete protection. The Dallas Court of Appeals rejected this argument and
adhered to established law in Marsh USA, Et al. v. Cook, but
the high court, nonetheless, granted writ from its decision. It’s
a clash of Texas values. In one corner, the value of freedom for
someone to do what they want, when they want; in the other
www.texasbar.com
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corner, the value of “a-deal-is-a-deal” — if someone pays you
“X” and you agree to do “Y,” then you do “Y.”
And, finally, in Twigland Fashions Ltd. v. Miller, the Austin
Court of Appeals made this remarkable statement: “The point
of a hostile work environment sexual harassment claim under
(the Texas Labor Code) or Title VII is not to combat sexual
harassment as an end in itself however reprehensible such
harassment may be, but to provide a remedy when sexual
harassment rises to a level so “extreme” or “abusive” that it
denies the victim of equal opportunity in the workplace.” In
doing so, the Court set aside a plaintiff ’s verdict in a sexuallyhostile work-environment case.
The Court imposed a high standard of proof for a plaintiff
seeking to establish a hostile environment claim, requiring abusive conduct. Just as important, the Court held that the plaintiff ’s testimony that she could perform her job well, even when
being allegedly harassed, meant that her working conditions
were not adversely affected and thus she was not denied equal
opportunity in the workplace.
By a 3-2 vote, the court denied en banc review. There will
be more disputes — not fewer — over whether the Twigland
standard sets the bar too high for recovery.
Employment law in Texas is never static. We saw this in
2010. 2011 will be no different. Strap in for an interesting ride.

MICHAEL P. MASLANKA
is an employment lawyer in Dallas. His blog, Work Matters (www.texaslawyer.typepad.com/work_matters), has twice been named a Top 100
blog by the ABA Journal. Maslanka is the author of three books in the
“Maslanka Field Guide” series on employment law, published by American Lawyer Media. He can be followed on Twitter: @worklawyer.

PATENT LITIGATION
By Michael C. Smith
While 2010 saw the pace of landmark decisions affecting
patent cases from the Federal Circuit and U.S. Supreme Court
slow, as did the momentum behind patent reform legislation in
Congress, it was marked by a revitalized cause of action for
“false patent marking” which resulted in a massive influx of
new patent-related cases being filed in Texas federal courts.
The Federal Circuit’s recent activity in the field of mandamus decisions regarding patent venue continued throughout
the year, albeit primarily focused on one subject — the effect of
plaintiff ’s location. In 2010, the Federal Circuit issued six
venue mandamus opinions, and the opinions split 3-3 in favor
of granting the mandamus requiring cases to be transferred.
But unlike 2009, when the five opinions dealt generally with
venue standards and the various factors to be applied by district
courts in passing on motions to transfer, in 2010 three of these
www.texasbar.com/tbj

opinions focused on the same issue — when a plaintiff ’s location in the forum court could be assigned weight when the
plaintiff incorporated in the forum shortly before filing suit
and had limited activities in the forum.
Illustrative of all three of these opinions is In re Zimmer
Holdings, Inc., 609 F. 3d 1378 (Fed. Cir. 2010) in which the
Federal Circuit rejected the plaintiff ’s claim that its choice of
forum for suit in the district of its principal place of business in
Longview, within the Eastern District of Texas, was entitled to
deference, and held that the plaintiff ’s presence in Texas
appeared to be “recent, ephemeral, and an artifact of litigation.”
On the contrary, the Federal Circuit observed that the plaintiff
was a Michigan limited liability corporation and that, while its
principal place of business was alleged to be in Texas, all of its
research and development and patent prosecution work took
place in Michigan, and it had no employees in Texas. Applying
these opinions, Texas district courts have looked to whether a
plaintiff ’s status, where recent, is insubstantial and litigationinduced, or part of a company’s normal activities.
With respect to legislation, the proposed patent reform act
stalled in Congress in the second half of the 111th Congress in
2010, as it had in the first half in 2009. The current session is
expected to adjourn in January 2011 having again passed no
substantive patent legislation.
Finally, while the number of patent infringement cases filed
in Texas federal courts, which had decreased steadily from a
peak in 2007, appeared to have leveled off in 2010, there was a
major new feature to the patent litigation landscape — a flood
of “false marking” cases as a result of the Federal Circuit’s decision in late 2009 in Forest Group, Inc. v. Bon Tool Co., 590 F.3d
1295 (Fed. Cir. 2009). 35 U.S.C. Section 292 provides a civil
penalty not to exceed $500 per offense for “false marking” of
goods as being patented with an intent to deceive the public,
and authorizes private citizens to bring suit with half the proceeds going to the U.S. government. In Forest Group, the Federal Circuit, for the first time, interpreted the statute as
providing a $500 per article cap, as opposed to $500 per product. This significant expansion in the scope of potentially
recoverable damages created an enormous wave of “false marking” filings — more than 500 nationwide — in 2010, with
approximately 40 percent of the filings in the Eastern District
of Texas. While about 75 percent of the “false marking” suits
are factually straightforward cases where a product is marked
with expired patent numbers, the primary issues are whether
the marking was done with an “intent to deceive” and, if so,
what the damages should be. Other cases raise more complex
issues, including the scope of the patents. Beginning late in the
year, Texas federal courts began ruling on the initial motions in
these cases and setting them for trial beginning in mid-2011.
The year ended with perhaps the most significant development with respect to patent litigation in 2010. On Nov. 29,
2010, the U.S. Supreme Court agreed to hear Microsoft
Vol. 74, No. 1 • Texas Bar Journal 39
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Corp.’s challenge to a $290 million patent infringement judgment in Microsoft Corp. v. i4i L.P., which was tried in Tyler.
Microsoft’s appeal claims that the Federal Circuit caselaw,
which translates the statutory presumption of validity for
patents into a requirement that claims of patent invalidity be
shown by clear and convincing evidence, should be set aside
where the claim of invalidity is based on evidence of “prior art”
that the U.S. Patent and Trademark Office did not review
before granting the patent. If the Court decides to eliminate
the presumption of validity, at least with respect to art not provided to the Patent Office, providing patents invalid at trial will
be substantially easier for defendants, thus reshaping the landscape for these claims yet again.

MICHAEL C. SMITH
is a partner in the Marshall office of Siebman, Burg, Phillips & Smith,
L.L.P. He is chair of the Texas Bar Journal Board of Editors.

SCHOOL LAW
By Joy Baskin
The struggle to synthesize old laws and new technology has
been the leading source of legal issues for public schools this
year. School districts have examined policies and practices
regarding social media and electronic communications for both
students and employees. In addition, Fifth Circuit rulings on
the First Amendment, parental rights, special education, and
school desegregation made news in the education world.
Social Media
Responding to a rising number of reported situations in
which school employees used text messaging or social networking to establish inappropriate relationships with students or
minors, the State Board for Educator Certification added two
new standards to the Code of Ethics and Standard Practices for
Texas Educators: one to affirm that educators should maintain
reasonable professional boundaries between themselves and
students and another to prohibit inappropriate communications, including electronic communications, between educators
and students. Whether communications are inappropriate is
judged by factors such as the content, timing, and frequency of
the communications.1
In response to recommendations from the Texas Association of School Boards, school districts are considering guidelines that restrict employees’ use of social networking, text
messaging, and other electronic media with students. In many
districts, only licensed educators, including coaches and
extracurricular sponsors, communicating about matters related
to their professional duties will be permitted to use electronic
media with students. Most school districts recommend or
40 Texas Bar Journal • January 2011

require that educators wishing to use social networking as a
vehicle to enhance instruction create a “professional” social networking page rather than “friending” students on personal
social network pages.
Bullying
Bullying has been of a source of concern to school officials
for many years, but interest has heightened this year in light of
several widely publicized tragedies. Over the past decade, electronic communications have allowed bullying to take on new
forms, often called cyberbullying.
All Texas school districts’ student codes of conduct prohibit bullying and provide age-appropriate options for preventing
and intervening in student discipline problems.2 When bullying occurs at school, or cyberbullying occurs using school district equipment or Internet service, districts may discipline
students according to their student codes of conduct and relevant policies.
When bullying or cyberbullying occurs away from school,
however, school districts’ authority to intervene may be limited
by students’ free speech rights. School officials cannot discipline a student in a way that discriminates against the student’s
viewpoint absent a reasonable belief that the student’s communication will cause a material and substantial disruption of
school operations.3 Consequently, districts do not have jurisdiction to discipline for off-campus speech, like harassing messages posted on social networking sites, if the speech does not
disrupt school operations. Even absent jurisdiction to discipline, however, school officials can still respond to concerns
about bullying by counseling students and parents about the
significant risks associated with the behavior.4
Sexually Explicit Texting
Students who engage in sexting by using their cell phones
to forward inappropriate pictures of themselves or their classmates while on campus are subject to the district student code
of conduct’s restrictions on the use of cell phones during the
school day. The students may also be considered to have possessed or promoted child pornography,5 both of which are
felonies that require that the student be placed in a disciplinary
alternative education program.6 Due to the severity of the consequences associated with these crimes, including the stigma
attached to registration as sex offenders, the Texas Legislature is
likely to consider creating a lesser offense that would criminalize and punish sexting, but impose less severe consequences.
First Amendment
This year, the Fifth Circuit Court of Appeals decided two
First Amendment cases affecting employee and student free
speech rights. Regarding employee free speech, the Fifth Circuit considered whether a school board violated a former
employee’s free speech rights by requiring her to address the
www.texasbar.com
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board in a closed session of a school board meeting rather than
in public. The Fifth Circuit held that the school district’s policy establishing public comment periods at board meetings created a limited public forum with reasonable, viewpoint neutral
restrictions on speech. Speakers were not prevented from discussing general concerns, and the district’s complaint policies
were used to route concerns through the appropriate grievance
procedure. In this case, the school board did not violate the former employee’s First Amendment rights by conducting her
grievance hearing in a closed session authorized by the Texas
Open Meetings Act because she was complaining about the
performance of another employee.7
Regarding student free speech rights, the Fifth Circuit considered whether school officials could claim qualified immunity
when elementary students alleged violations of their First
Amendment rights by administrators who prevented them from
distributing religious materials at school. In 2004, several parents sued Plano Independent School District, alleging that the
district’s distribution of literature policy violated the students’
free speech rights by preventing them from distributing religious materials, including pencils inscribed with “Jesus is the
reason for the season” and candy canes with cards explaining the
candy’s Christian origin. The Fifth Circuit upheld the district’s
policy as a reasonable, viewpoint-neutral time, place, and manner restriction on distribution of literature.8 In a related appeal
by the individual administrators who allegedly prevented the
distribution, the Fifth Circuit refused to grant qualified immunity based on the administrators’ argument that it was not clearly established at the time of the alleged misconduct that
elementary-aged students had a First Amendment right to be
free from religious-viewpoint discrimination while at school.9
Parental Rights
The Fifth Circuit also considered an appeal from parents
who sued Lake Travis Independent School District after the district instituted a regulation requiring campus visitors, including
parents, to allow the district to scan their drivers’ licenses in
order to identify registered sex offenders. The Fifth Circuit’s
analysis focused on the parents’ claim that the regulation violated their substantive due process right to direct their children’s
education. The Court disagreed that this constitutional right
extended to the unfettered right to visit all areas of a school
campus while students were present. Even assuming access was
a fundamental right, the Court concluded that the policy would
pass strict scrutiny because the school district had a compelling
government interest in protecting students by determining
whether visitors were registered sex offenders before granting
them unrestricted access to all areas of its schools.10
Special Education
In special education litigation, the Fifth Circuit overturned
an award of attorney’s fees to a prevailing party after the plainwww.texasbar.com/tbj

tiff rejected a settlement offer for all requested services.
Through his parent, a student sued El Paso Independent
School District seeking a number of special education services,
as well as attorney’s fees. The district offered to provide all
requested services, but the plaintiff refused to settle. The special
education hearing officer and federal district court agreed that
the district owed the student the requested services, but the
Fifth Circuit held that the district court abused its discretion by
awarding attorney’s fees for work performed after the district’s
settlement offer.11
School Desegregation
In 1970, nine all-African-American school districts located
in northeast Texas brought suit to end racial discrimination and
segregation in Texas schools. The litigation led to Civil Order
5281, as modified by the Fifth Circuit, requiring the State of
Texas and the Texas Education Agency to take certain steps to
desegregate Texas schools, including monitoring inter-district
transfers for impact on majority or minority status. After years
of litigation, the Fifth Circuit has agreed to modify the order to
exempt districts that were not parties to the original 1970 litigation and have not otherwise been determined by a court to have
acted with segregative intent. Consequently, almost all Texas
school districts are now considered unitary and are not subject
to the requirements of the long-standing desegregation order.12
Notes
1.
2.
3.
4.

19 Tex. Admin. Code §247.2.
Tex. Educ. Code §37.001(a)(7)–(8).
Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969).
E.g., J.S. v. Bethlehem Area Sch. Dist., 757 A.2d 412 (Pa. Commw. 2000),
aff ’d, 807 A.2d 847 (Pa. 2002) (concluding that a teacher’s reasonable
physical and emotional disturbance after viewing the threats on the website
resulted in a substantial disruption to the educational environment);
Beussink v. Woodland R-IV Sch. Dist., 30 F. Supp. 2d 1175 (E.D. Mo.
1998) (concluding that the principal decided to discipline the student
based upon the principal’s own reaction to the content of the website, not
based on actual evidence or a reasonable anticipation of disruption).
5. Tex. Penal Code §43.26(a); Tex. Penal Code §43.26(e).
6. Tex. Penal Code §43.26(d), (g); Tex. Educ. Code §37.006(a)(2).
7. Fairchild v. Liberty Indep. Sch. Dist., 597 F.3d 747 (5th Cir. 2010).
8. Morgan v. Plano Indep. Sch. Dist., 589 F.3d 740 (5th Cir. 2009), cert.
denied, 130 S. Ct. 3503 (2010).
9. Morgan v. Swanson, No. 09-40373, 2010 WL 4814384 (5th Cir. Nov. 29,
2010).
10. Meadows v. Lake Travis Indep. Sch. Dist., No. 09-50850, 2010 WL
3516622 (5th Cir. Sept. 8, 2010).
11. El Paso Indep. Sch. Dist. v. Richard R., 591 F.3d 417 (5th Cir. 2009), cert.
denied, 130 S. Ct. 3467 (2010).
12. U.S. v. Texas, 601 F.3d 354 (5th Cir. 2010).
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TAX LAW
By Andrius R. Kontrima and Lisa M. Rossmiller
Editor’s Note: On Dec. 17, 2010, President Obama signed
House Resolution 4853a into law, extending the Bush-era tax cuts
for an additional two years. Had the bill not been passed, the tax
rates would have expired at the end of the year.
The U.S. federal tax system has been in a constant state of
flux, with more than 4,400 legislative changes to the tax code
enacted over the last decade. These changes have culminated in
tax policy and reform becoming key political issues in 2010.
Change will certainly continue through 2011, particularly in
the areas of corporate and individual taxation. Every U.S. company and foreign company receiving U.S. source income or
doing business in the United States, as well as the individual
owners of these entities, will be affected.
At midnight on Dec. 31, 2010, the Bush-era tax cuts will
expire, transporting taxpayers back in time to the rates in effect
in 2001. Unless legislative action is taken, the top individual
income tax rates, long-term capital gains rate, and qualified dividend rate will substantially increase. As of press time, Bush-era
tax cuts were expected to expire at midnight on Dec. 31.
In addition to significant tax rate hikes, taxpayers will also
be subject to a new Internal Revenue Service (IRS) enforcement
regime. The budget of the U.S. government for fiscal year 2011
will invest more than $8 billion in the IRS for enforcement and
modernization programs. In international tax enforcement, the
IRS has reorganized its Large and Mid-Size Business Division,
renaming it the Large Business and International Division. The
new division will augment its existing force of 600 agents with
an additional 875 international specialists.
The IRS is expected to continue to extensively audit withholding on payments to foreign recipients, while identifying
taxpayers with unreported or underreported income from foreign bank and financial accounts. Other critical areas of taxpayer noncompliance, such as corporate reporting of uncertain
tax positions and foreign business reporting of income attributable to offshore services performed in the Gulf of Mexico, are
also expected to be subject to increased IRS audit activity.
Changing Federal Tax Rates
The probability that Congress will allow all of the Bush-era
tax cuts to expire remains slim, as the result would be a massive
tax hike on middle-income families. Without congressional
action, on Jan. 1, 2011, the top two individual income tax rate
brackets will increase from 33 percent and 35 percent, to 36
percent and 39.6 percent respectively.
Capital gains rates will also increase. Capital gains are currently taxed at a preferential rate in comparison to ordinary
income. This rate differential is intended to provide incentives
for investors to make capital investments and to fund entrepre42 Texas Bar Journal • January 2011

neurial activity. Short-term capital gains are taxed at the
investor’s ordinary income tax rate and are defined as investments held for a year or less before being sold. Long-term capital gains, which apply to assets held for more than one year, are
currently taxed at a 15 percent rate.
In 2011, short-term capital gains will continue to be taxed
as ordinary income but at the higher marginal individual rates.
Long-term capital gains will be taxed at a higher 20 percent
rate prior to 2013, and after 2013 will be subject to a 23.8 percent tax for those individuals in the highest tax brackets. The
additional 3.8 percent rate hike is attributable to the Medicare
excise tax imposed as part of the health care reform legislation.
Qualified dividends are currently taxed to investors at the
same 15 percent preferential rate as long-term capital gains. On
Jan. 1, 2011, that rate is expected to increase with dividends
being taxed at the same effective rate as ordinary income. Taxpayers in the highest tax bracket will pay a rate of 39.6 percent
rather than the previous 15 percent rate paid in 2010. Due to
this expected rate hike, many corporations with individual
shareholders are opting to make dividend distributions prior to
the end of this year.
Withholding Tax Enforcement and FATCA
Reporting and withholding on payments of U.S. source
income to foreign persons is a Tier I compliance issue. Designation as a Tier I issue indicates that withholding enforcement
is of the highest strategic importance to the IRS and has significant impact on multiple industries. Under current law, all persons, referred to as withholding agents, acting in any capacity
and having control or custody over certain items of U.S. source
income paid to or for the benefit of a foreign person must
deduct a 30 percent withholding tax unless an exception or
exemption from withholding is otherwise available. The types
of income subject to withholding include interest, dividends,
rents, royalties, and other fixed and determinable amounts that
are not effectively connected with a U.S. trade or business.
If a withholding agent improperly fails to withhold or remit
the tax to the IRS, or withholds or pays at less than the required
rate, the withholding agent is generally liable for the tax that
should have been withheld and paid, plus penalties and interest. A withholding agent can also be held criminally liable for
failing to withhold. In conjunction with the IRS’ current focus
on withholding, the IRS is also analyzing the quality of taxpayers’ overall reporting and withholding systems and procedures
to ensure proper classification of payments, sourcing, and the
validity of documentation presented by foreign persons.
In 2010, the Foreign Account Tax Compliance Act
(FATCA) was enacted with the intent of improving the reporting and payment of tax on U.S.-owned foreign accounts.
Under FATCA, any withholdable payment, such as U.S. source
dividends or interest, made after Dec. 31, 2012, to a foreign
financial institution will generally be subject to a 30 percent
www.texasbar.com
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U.S. withholding tax unless certain reporting requirements are
satisfied by the institution. To avoid the mandatory withholding, the recipient foreign financial institution must agree to disclose to the IRS detailed information concerning accounts held
by U.S. taxpayers. It is expected that the IRS will use this information in its audit activities. FATCA also imposes new disclosure requirements on U.S. taxpayers with foreign assets or
investments as well as withholding obligations with respect to
payments to other foreign persons.
Uncertain Tax Positions
In its quest for taxpayer transparency, and after significant
input from the practitioner community, the IRS published a
final version of Schedule UTP on Sept. 24, 2010. Schedule
UTP requires corporate taxpayers to disclose information
relating to their uncertain tax positions. A position is uncertain
if: (1) the tax position was taken by a corporation or a related
party in a current or prior tax year and (2) a FIN 48 reserve
was recorded for the position in question or the corporation
or a related party did not record a FIN 48 reserve for the
tax position because the corporation expects to litigate the
position.
Schedule UTP calls for a five-year phase-in period. Corporations holding assets exceeding $100 million are required to
file Schedule UTP in 2010. In 2012, the threshold for filing is
reduced to $50 million, which is further reduced to $10 million in 2014. On Schedule UTP, taxpayers must include a concise description of each uncertain position, describing the
relevant facts and information that can reasonably be expected
to apprise the IRS of the uncertain position and the issues
involved. Taxpayers must also rank each uncertain tax position
from highest to lowest based on the amount of tax reserves
recorded for financial accounting purposes, and designate as a
“major tax position” any position where the reserves equal or
exceed 10 years of all reported positions.
In response to practitioners’ concerns regarding the IRS’
use of the information contained in Schedule UTP, the IRS
stated it will operate under a policy of restraint with respect to
requesting tax accrual work papers. Announcement 2010-76
specifically provides that the IRS will seek tax accrual work
papers only if (1) the IRS determines that the taxpayer participated in one or more listed transactions, (2) the case is being
investigated by the IRS Criminal Investigation Division, or (3)
other broadly defined “unusual circumstances” exist. Taxpayers
should note that the IRS’s policy of restraint applies only during an IRS examination. It does not apply in the litigation of a
tax dispute, where tax accrual work papers are regularly
requested.

shore services on the Outer Continental Shelf (OCS) in the
Gulf of Mexico, the IRS maintained that certain of these foreign companies and their workers have U.S. source income and
may be engaged in a U.S. trade of business. As a result, the IRS
contends that these foreign companies and their workers have
obligations to file U.S. tax returns and pay the U.S. taxes due
on amounts earned from offshore services. The IRS also contends that the U.S. companies that hired and paid the foreign
companies should have withheld and remitted a 30 percent
withholding tax on the amounts paid to the foreign companies.
The linchpin of the IRS’ argument is a broad interpretation
under the Internal Revenue Code of the geographic definition
of the “United States” and “exploration and exploitation” of
natural resources. The IRS views these broad definitions as
encompassing certain individuals and companies performing
services on the OCS.
In 2010, the IRS contacted particular foreign companies
that operate vessels on the OCS. In initial letters, the IRS generally requested that the owner file U.S. tax returns and pay any
tax, interest, and penalties due, or provide justification as to
why the vessel owner should not be required to file and pay tax.
In light of stepped-up enforcement, foreign vessel owners
operating on the OCS should review internal tax compliance
procedures and assert any available treaty reductions or exemptions. Foreign shipping businesses may wish to begin factoring
in potential U.S. taxes when negotiating bareboat charters on
ships working on the OCS.
What’s Next?
The tax arena has seen an action-packed year in 2010 with
the drama expected to continue into 2011 as Congress considers individual and corporate tax rates, qualified dividend rates
and capital gains rates. Coupled with the IRS’s expanded
resources and enforcement initiatives, 2011 is also expected to
be an eventful year. How will things turn out? Stay tuned.

ANDRIUS R. KONTRIMAS
is a tax partner in Fulbright & Jaworski, L.LP. in Houston.

LISA M. ROSSMILLER
is senior counsel to Fulbright & Jaworski, L.L.P. in Houston.

Gulf of Mexico Offshore Oil and Gas Initiative
In an industry directive aggressively targeting foreign companies and the U.S. companies that hire them to perform offwww.texasbar.com/tbj
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TEXAS SUPREME COURT
By Kent Rutter
Recovering from the backlogs that recently weighed down its
docket, the Texas Supreme Court issued decisions in 2010 at its
fastest pace in years. Currently, after the court grants a petition
for review in an argued cause, it hears oral argument and issues
a decision within about 13 months, on average.1 That is five
months faster than the court issued decisions just two years ago.
The Court improved its average speed in part by targeting its
oldest causes, which the court discusses at additional conferences
scheduled by Chief Justice Wallace B. Jefferson. As of December,
the Court had decided all of the causes that remained pending
three years after oral argument, and all but two of the causes that
remained pending two years after argument.2
Agreement and Disagreement
As the justices focused on their oldest causes, they achieved a
remarkable level of agreement in 2010. The justices authored only
24 concurring and dissenting opinions — about half the number
they authored in 2009, and the lowest number in a decade.
Surprisingly, four of the 24 concurring and dissenting opinions came in a single cause, Marks v. St. Luke’s Episcopal Hospital. In Marks, a patient who claimed he was injured by a
hospital bed failed to file an expert report, and the trial court
dismissed. The court of appeals affirmed, holding that the
claim was a health care liability claim within the scope of the
Medical Liability and Insurance Improvement Act. The Texas
Supreme Court initially reversed, but then granted rehearing
and affirmed. Only Justice Nathan L. Hecht joined the portions of Justice David M. Medina’s plurality opinion that construed the statute, with the remaining justices divided among
the concurring and dissenting opinions.
Fewer Petitions
A long-term trend affecting the Texas Supreme Court has
been that fewer litigants are seeking review. That trend deepened in 2010. The Court received 783 petitions for review —
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6 percent fewer than it received in 2009, and the lowest number in at least two decades.
Whatever the reasons for the decline, it cannot be attributed to a lack of opportunities for review. Over the past two
years, the number of civil cases decided by the courts of appeals
has increased, while the number of petitions for review has
decreased. Taking a longer view, the courts of appeals are deciding roughly the same number of civil cases that they did a
decade ago, while petitions for review have fallen 27 percent.
Even so, the justices spend a significant amount of time
reading petitions for review. In 2010, each justice read an average of three petitions for review each day, in addition to mandamus petitions, briefs on the merits, motions, and other filings.
Arrival and Departure
Before Justice Harriet O’Neill retired from the court in June,
she had an opportunity to make history. On April 15, neither
Chief Justice Jefferson nor Justice Hecht, the longest-serving
justice, was able to participate in oral argument in TGS-NOPEC
Geophysical Co. v. Combs. In their absence, Justice O’Neill
presided. The occasion marked the first time in the modern era
that a woman has presided over the Texas Supreme Court.
Justice O’Neill’s successor on the court is Justice Debra H.
Lehrmann, who was previously a family district judge in Tarrant
County. In addition to her service on the court, Justice Lehrmann
chairs the American Bar Association Family Law Section.
Chief of the Chiefs
In August, Chief Justice Jefferson was named chair of the
board of the National Center for State Courts and president of
the Conference of Chief Justices, a national organization that
represents the nation’s top judges. The Conference of Chief
Justices acts as the state courts’ primary representative before
Congress and provides an opportunity for the highest judicial
officers of the states to discuss rules and methods of procedure,
improving the administration of justice, and the organization
and operation of state courts.
Notes
1. Except where noted, the docket statistics in this article are based on figures
from the Office of Court Administration and refer to fiscal years, which
end on August 31.
2. These figures exclude causes that were pending on rehearing or abated. For
a list of the longest-pending causes, see Pamela Stanton Baron, “Texas
Supreme Court Docket Analysis: September 1, 2010,” State Bar of Texas
Advanced Civil Appellate Practice Course (2010).

KENT RUTTER
is a partner in the appellate group of Haynes and Boone, L.L.P. in Houston.
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ACCESS TO JUSTICE
By Harry M. Reasoner
This has been a brutal year for low-income Texans. The
new census showed that 5.7 million Texans now have incomes
low enough to qualify for legal aid. Tragically, unemployment
has doubled since 2007, and 1.8 million children in Texas —
one in four — now live in poverty. Interest rates remain near
zero, so that attorneys representing the poor continue to have
extremely limited support from Interest on Lawyers’ Trust
Accounts (IOLTA) funds.
IOLTA funds are a primary source of legal aid funding in
Texas. This revenue declined dramatically when the Federal
Reserve lowered its benchmark interest rate to an all-time low
of zero to 0.25 percent in 2008. The economic downturn has
lasted far longer than expected, and these interest rates
remained near zero in 2010. IOLTA revenues plummeted from
$20 million in 2007 to barely $5 million in 2009 and remained
flat in 2010, with slightly more than $5 million. A legislative
appropriation to bridge this crisis saved the legal service
providers from devastation.
In 2011, the $20 million biennium bridge appropriation
requested by the Supreme Court of Texas from the Legislature
to replace lost IOLTA funds will be critical. Legal aid organizations helped more than 100,000 low-income Texas families last
year. Without additional funding from the Legislature, legal
service attorneys will be laid off and thousands of low-income
Texans will be deprived of representation they desperately need.
The Access to Justice Commission has continued its efforts
to increase awareness of the opportunity to contribute through
the annual dues statement. Upon Supreme Court approval, the
State Bar of Texas in 2010 changed its dues statement to make
the voluntary access to justice contributions opt-out instead of
opt-in. More than $700,000 has been collected through the
2010 dues statement; $618,000 was collected in 2009. Attorneys can donate at any time at www.teajf.org/donate.
The Champions of Justice Gala was held on May 4, 2010,
in Austin. The gala raised $273,000 to fund desperately needed civil legal services for the men and women of our armed
forces. Those funds were distributed through the Texas Access
to Justice Foundation to organizations providing legal services
to Texas veterans, complementing the State Bar’s Texas Lawyers
for Texas Veterans initiative. At the gala, the Emily C. Jones Lifetime Achievement Award, which reflects the highest honor
given for a career dedicated to supporting legal services for poor
Texans, was presented to Charles Matthews, retired general
counsel of ExxonMobil, and former Texas Supreme Court Justice Harriett O’Neill in recognition of their tireless commitment to access to justice issues.
The new Bar Leaders for Justice initiative, launched by the
Commission in May to provide support and encouragement
for resource development on a local level, has achieved some
www.texasbar.com/tbj

quick successes and the commission is currently in the process
of developing a long-term strategic plan for the initiative. The
initiative hosted a panel discussion at the 2010 Bar Leaders
Conference, where leaders from several bar associations discussed the need to increase fundraising support for legal aid.
Speakers also provided best practices and resources for attendees interested in organizing a local fundraiser.
The number of pro se litigants in Texas continued to rise in
2010. Following the Texas Forum on Self-Represented Litigants and the Courts held in April, the Commission created
the Self-Represented Litigants Committee to focus on issues
related to this rise in pro se litigation. The new committee will
educate clerks, law librarians, the judiciary, and the private bar
on best practices for meeting the needs of self-represented litigants. The committee will also serve as a statewide clearinghouse of resources for pro se litigants and will give technical
assistance to local programs.
In September, the Commission and the Texas Access to Justice Foundation (TAJF) announced the largest cy pres award to
legal aid in Texas history. TAJF and five legal aid organizations
that provide civil legal services to Texans with disabilities
received more than $2.6 million in remaining funds from a
lawsuit litigated by Austin attorney Hamp Skelton, the late
Charles Shaddox of San Antonio, and two Florida lawyers.
TAJF provides information to attorneys considering TAJF as a
cy pres recipient under the “Donate” tab at www.teajf.org.
Texas had the most Pro Bono Week events of any state this
year, according to the National Celebrate Pro Bono Week website. The access to justice community marked the week, Oct.
24 to 30, with a Supreme Court luncheon hosted by TAJF and
attended by access to justice leaders and members of the Pro
Bono College. Throughout the State, legal aid and volunteer
attorney organizations celebrated the week by hosting
poverty law CLE events, pro bono attorney award
presentations, and special legal aid clinics. A list of pro
bono opportunities in local communities is available at
www.TexasLawyersHelp.org/volunteer.
The Texas IOLTA Prime Partner Program continued to
expand in 2010. TAJF created the Prime Partner Program in
2009 to help address the shortfall in funding for legal services for
low-income families in Texas. Prime Partner banks participating
in the program are admirably committed to their communities
and agree to pay a minimum of 1 percent interest or an interest
rate equal to 75 percent of the Federal Funds Target Rate,
whichever is higher, on IOLTA accounts. More than 90 banks in
the State of Texas were active members of the Prime Partners
Program in 2010. Although this program cannot eliminate the
major revenue shortfall created by the interest rate crash, it helps
bring in millions of dollars in additional funding for legal aid
programs in Texas. A list of Prime Partner banks is available
under the “Financial Institutions” tab at www.teajf.org. Please
consider the Prime Partners for your banking needs.
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This fall, the Commission’s Corporate Counsel Committee, chaired by Scott Rozzell, formed a major new partnership
with the Texas Young Lawyers Association to support the new
Partnering for Pro Bono program. Partnering for Pro Bono is an
online system that matches young attorneys at law firms with
experienced in-house counsel to take pro bono cases from legal
aid organizations. By matching attorneys according to their
interests, Partnering for Pro Bono will both increase the incentives for taking a pro bono case and ensure better experiences
that will lead to attorneys continuing to take pro bono cases in
the future. More information about the Partnering for Pro Bono
program is available at tyla.org/partneringforprobono.
In addition to these new initiatives, continuing access to
justice efforts grew in 2010: the Commission’s Technology
Committee continued its Technology Training Series throughout 2010, providing technology workshops for legal aid staff. In
coordination with those efforts, Texas Lawyers Care’s annual
Pro Bono Coordinators Retreat this year trained more than 50
pro bono coordinators on technological tools to increase the
recruitment, retention, and recognition of their volunteers. The
State Bar created a new feature on the Bar’s website called My
Pro Bono Page, which allows attorneys to log onto their My Bar

Do you
have the
“write”
stuff?

Page to report their pro bono hours. In June, legal aid attorneys
refined their trial skills at the fifth annual Trial Academy, organized by the Commission and the American College of Trial
Lawyers. The Commission, TAJF, and Texas Lawyers Care
delivered CLE access to justice presentations to local bar associations across the State. Twenty-seven law students, from all nine
Texas law schools, worked at legal aid organizations in the summer through the Access to Justice Internship Program. And the
Student Loan Repayment Assistance Program, administered by
TAJF, helped 114 legal aid attorneys repay high law school debt.
HARRY M. REASONER
is chair of the Texas Access to Justice Commission. He is a partner in Vinson & Elkins, L.L.P. in Houston.

2011
Short Story
Fiction Writing
Contest
The Texas Bar Journal is searching
for the next great author-lawyer!
Enter and make your dream
of getting published a reality.
The June 2011 issue of the Texas Bar Journal
will feature the top three stories,
as judged by our independent panel.
For more information and an entry form,
visit www.texasbar.com/tbj.
Deadline for entries: March 1, 2011
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