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exas statutes intended to address the plight of abused or
neglected children have been evolving for more than 100
years.1 By 1982, the Family Code provided a statutory right to
appointed counsel for indigent parents in termination suits,
and both the Texas and U.S. Supreme Courts had ruled that
due process required the parental unfitness finding in a termination case to be supported by clear and convincing evidence.2
As these and other changes made the system more complex,
both case resolution time and the number of children in temporary foster care increased. In response, the 1997 Texas Legislature, acting on a report from the Governor’s Committee to
Promote Adoption,3 established new deadlines requiring that a
final order be rendered within one year from the date the state
obtained temporary custody of a child.4
With more cases being pushed to final orders, the number of
appeals also increased. By 2004, the State Bar Family Law Section Report noted a “veritable explosion” of appeals, including
six Supreme Court opinions since 2000.5 It is estimated that
about 1,000 appellate opinions involving Child Protective
Services (CPS) were issued last year.6 The many statutory and
constitutional considerations specific to these cases distinguish
them from other civil cases. However, CPS cases are subject to
the same general rules of procedure and evidence applicable to
all civil cases.7 As the volume of CPS appeals interpreting those
rules has increased, so has their potential to have an impact on
general civil practice.
740 Texas Bar Journal • October 2010

This article will discuss two examples of decisions that may
have an impact on civil practice outside the CPS context: (1)
the Texas Supreme Court’s decision to permit modification of a
statutory deadline through application of the Rules of Civil
Procedure; and (2) the Texas Supreme Court’s extension of the
“ineffective assistance of counsel” rules from criminal law to an
indigent parent’s statutorily provided representation.

Reading Rules of Civil Procedure
To Amend Deadlines in Statutes
The 2001 Texas Legislature, recognizing that post-trial
delays following the “final order” mandated by the 1997 statute
continued to keep children in foster care for additional months
or years, added new Family Code Section 263.405,8 making all
appeals from CPS cases accelerated appeals and providing triallevel procedures intended to speed up the process.9 Among
other provisions, this section requires that a party seeking to file
an appeal must act within 15 days after the final order is signed
and provide a statement of points on which the party intends
to appeal.10 The deadline is similar to the statute’s requirement
that the trial court hold a hearing within 30 days to consider
granting a new trial to determine whether an indigent appellant
is entitled to an appointed attorney and free record on appeal,
and to determine whether the appeal would be frivolous.11
Practitioners accustomed to the dilatory post-trial pace of
“standard” appeals were slow to adapt to the new, shorter, legwww.texasbar.com
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islative deadlines.12 The statutory 15-day deadline for filing
“points” for appeal proved particularly troublesome, and the
courts of appeals were generally unsympathetic to this legislative deadline, with one court refusing to allow the absence of a
timely filed statement of points to limit the issues to be considered on appeal.13 The Legislature, in turn, amended the statute
in 2005 by adding Section 263.405(i) to prohibit the appellate
court from considering any issue not “specifically presented to
the trial court in a timely filed statement” of points.14 Although
some courts of appeals questioned the constitutionality of the
legislative scheme, most recognized it as clear and applied it as
written.15
In 2008, the issue arrived at the Texas Supreme Court16 on
the following facts. On Aug. 4, 2006, a final order terminating
the parental rights of Mandi D. to her child, M.N., was signed
by the trial court.17 Mandi’s statement of points for appeal was
due 15 days after that date. Six days after the statutory deadline, she filed a combined motion for new trial and statement
of points for appeal. One day after the trial court should have
held the statutory 30-day hearing, Mandi filed a motion to
extend the time for filing her statement of points, citing Rule
26.3, Texas Rules of Appellate Procedure (which gives the
appellate court authority to extend the time to file a notice of
appeal). Without citing other authority, the trial judge granted
Mandi’s motion for extension of time and found that her statement of points was timely filed. On appeal, the Eastland Court
of Appeals held that the statute did not allow an extension of
the 15-day deadline for filing the statement of points for
appeal, and affirmed the termination order.18
The Texas Supreme Court granted review, reversed the court
of appeals, affirmed the trial court’s order granting the extension and finding that the statement of points was “timely,” and
remanded the case to the court of appeals for review on the
merits. The Court held that Rule 5 of the Texas Rules of Civil
Procedure gave the trial court the authority it needed to extend
the time under the statute,19 without discussing in detail the
language of the rule.20 This is a significant omission, as Rule 5
refers to deadlines established “by these rules or by a notice
given thereunder or by order of court,” while other rules, such
as Rule 4, relating to computation of time, refer specifically to
statutes.21 It is not difficult to understand why neither the court
of appeals nor the trial court considered using Rule 5 as a basis
for the extension.
Justice Don Willett, in dissent, observed: “For better or for
worse, the Legislature in Family Code section 263.405(b) set a
firm fifteen-day deadline for filing a statement of points for
appeal. Reasonable people can dispute the efficacy of this hardand-fast deadline, but few can dispute its clarity.”22
Nevertheless, the Court, in Justice Willett’s phrase, imported the “court-made rules of procedure” into its statutory construction in order to “trump” the Family Code’s clear and firm
15-day deadline for filing the statement of points for appeal.
Justice Willett’s dissent illuminates that the Court has opened
the door to allowing its own rules to modify deadlines enacted
www.texasbar.com/tbj

by statute. This raises the question of whether this same idea
could be applied to statutes in other civil contexts.

Ineffective Assistance of Counsel
Texas has provided a statutory right to court-appointed and
county-paid attorneys for indigent parents in termination suits
since before the U.S. Supreme Court’s Lassiter decision, which
provided a conditional and more limited right to counsel as a
matter of federal constitutional law.23 Currently, the right to
appointed counsel for an indigent parent “who responds in opposition” to the CPS suit extends to all cases in which CPS seeks
“temporary managing conservatorship of a child.”24 Thus, an
indigent parent whose child may be placed in foster care is entitled to court-appointed and county-paid representation, even if
termination of parental rights is not being sought. On the other
hand, an indigent parent who is facing a termination suit filed
by a private party is not entitled to a court-appointed attorney.25
The Family Code also provides for appointed counsel for a
parent or alleged father when the parent is served by publication26 or the suit involves alleged fathers who may have their
potential rights terminated under the “paternity registry” provisions of the Family Code.27 In addition, the statutory right to
counsel under the Family Code includes provisions requiring
representation for the child28 and CPS.29
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In 2003 and again in 2009, the Texas Supreme Court was
called upon to determine whether the statutory right to counsel included a right to “effective assistance” of counsel, and, if
so, what the parameters of that right might be. As background,
it should be noted that the concept of “effective assistance”
arose and developed in the context of criminal law, where the
Sixth Amendment to the U.S. Constitution30 and Article I, Section 10 of the Texas Constitution31 specifically require that
criminal defendants have the “assistance of counsel,” and “the
right of being heard by himself or counsel, or both.” These provisions do not, by their terms, apply to civil cases.
The 2003 case, In re M.S.,32 was an appeal from a jury verdict terminating parental rights. On appeal, the parent complained of her counsel’s failure to have a record made of the
voir dire, charge conference, and closing arguments,33 and to
file a motion for new trial in order to preserve a factual sufficiency complaint on appeal.34
On petition for review, the Texas Supreme Court observed
that:
In In re J.F.C., a recent parental rights termination case, we
conducted a due process analysis of our rule of civil procedure which permits a deemed finding if an element in the
jury charge is omitted. Today, in In re B.L.D., also a parental
rights termination case, we determined whether our preservation rules violate due process when counsel fails to object
to error in the jury charge. In both of those cases, we held
that due process considerations did not require us to set
aside our procedural rules.35
In J.F.C.,36 the Court held that objections to the jury charge
could not be raised for the first time on appeal and that omitted findings could be expressly found by the trial court or
deemed on appeal to support the judgment. In B.L.D.,37 the
Court held that due process does not require appellate review
of unpreserved jury charge error.
The Court was not willing, however, to deny review of the
“effectiveness” of appointed counsel in a termination case. The
Court held that “the statutory right to counsel in parentalrights termination cases embodies the right to effective counsel.”38 The Court then adopted the criminal law standard39 for
evaluating the effectiveness of counsel because there was “no
reason not to apply it in our civil parental-rights termination
proceedings.”40 The Court stated the general rule that showing
ineffective assistance under criminal law precedents “requires
showing that counsel made errors so serious that counsel was
not functioning as the ‘counsel’ guaranteed the defendant by
the Sixth Amendment,” and then observed that to determine
“whether counsel’s performance in a particular case is deficient,
we must take into account all of the circumstances surrounding
the case, and must primarily focus on whether counsel performed in a ‘reasonably effective’ manner.”41
Applying the new standard, the Court then found that trial
counsel’s failure to ensure that the entire proceedings were
recorded did not constitute ineffective assistance of counsel,42
742 Texas Bar Journal • October 2010

but that “counsel’s failure to preserve the factual sufficiency
issue may constitute ineffective assistance of counsel.”43 The
case was remanded to the 9th Court of Appeals for a determination of whether the failure to preserve the issues was “not
objectively reasonable, and whether this error deprived [the
appellant] of a fair trial.”44 This determination could only be
made by assessing the factual sufficiency of the evidence; on
remand, after more than three years in the appellate process
while the children remained in foster care, the court of appeals
determined that the evidence was factually sufficient.45
In 2009, the Texas Supreme Court, in a case, In re J.O.A.,46
in which the appellant’s trial attorney withdrew without filing
a statement of points for appeal and the appellate attorney was
appointed too late to do so, held that Family Code subsection
263.405(i) “is unconstitutional as applied when it precludes a
parent from raising a meritorious complaint about the insufficiency of the evidence supporting the termination order.”47 The
Court found that the failure of trial counsel to file a timely
statement of points preserving the issues for appeal was “tantamount to abandoning his client at a critical stage,” and the
remedy was to review the unpreserved points, which the court
of appeals had done.48 Justice Willett, in his concurrence,
pointed out that this due process ruling might lead counsel to
deliberately disregard normal preservation of error requirements “in order to seize tactical advantage.”49
Currently, the Supreme Court has only found effectiveness
claims applicable to appointed counsel in government-initiated
parental termination suits, but there does not appear to be any
reason why the court’s same rationale could not be argued
applicable to the appointment of counsel for the child in privately initiated parental termination suits.50 This issue has not
yet been addressed. Moreover, there are other situations, other
than parental termination suits, in which a court may be
required or authorized to appoint counsel. For example, under
Tex. R. Civ. P. 244, when a defendant is served by publication
and does not answer or appear, the court must appoint an
attorney to defend the suit on behalf of that defendant. Further, there is general authority for discretionary appointments
of counsel in any civil suit when a court determines a person is
too poor to afford representation per Section 24.016 of the
Government Code.51 Because the Supreme Court has found
that the statutory right to counsel embodies the right to effective counsel,52 argument for effectiveness of counsel claims
involving appointed counsel in other contexts may be seen in
future cases.
Also, the Texas Supreme Court has not directly commented
on whether an effectiveness claim could extend to retained
counsel. This is different than criminal law, which provides no
distinction between retained and appointed counsel in effectiveness of counsel claims.53 At least one appellate court has
quoted the Court of Criminal Appeals on the duties of “trial
counsel, retained or appointed,” in a parental termination case
suggesting this criminal case law is applicable to counsel in
parental termination cases.54 Considering, as discussed in the
www.texasbar.com
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first example of this article, that the Texas Supreme Court has
indicated civil procedure must be interpreted in line with its
commitment to “just, fair, equitable and impartial adjudication
of the rights of litigants,”55 even if it means, as opined by Justice Willett, expanding a statutory right by judicially made
rules, one is left to wonder if the Court’s same rationale in In re
M.S. could not be argued to extend ineffectiveness claims to
privately retained counsel in litigation of not only parental
termination cases, but also other important rights in the civil
context.
Traditionally, the State Bar has attempted to enforce minimum standards of representation through the grievance process
or malpractice suits, and the Legislature has specifically provided that attorneys who fail to perform their duties in representing children are subject to disciplinary action.56 The Texas
Supreme Court’s “effective assistance of counsel” decisions have
created a whole new remedy in civil cases for such failures of
representation, and being publicly criticized for actions taken
at trial may increase the lawyer’s risk of grievances. Justice Willett, in his J.O.A. concurrence, cautioned trial courts to be
more proactive in ensuring that the parties know and follow
the rules and specifically suggested that trial courts remind trial
counsel that “while the trial may have ended, their duties have
not,” and that failing to preserve appellate rights “could constitute a breach of fiduciary duty to the client that spawns both
malpractice claims and disciplinary actions.”57

Conclusion
A common thread in the cases discussed above is the Texas
Supreme Court’s determination to seek a just outcome by
modifying or overruling statutory requirements if necessary.
While the special protections provided to parent-child relationships distinguish these cases, an open question remains whether
similar arguments may produce similar results in other civil
contexts.
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abused children can find assistance and information
through Texas Lawyers for Children’s Online Legal
Resource and Communication Center, which can be
accessed at www.TexasLawyersforChildren.org.
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The resource center also contains a statewide network
of attorneys willing to assist children’s attorneys pro bono
in special areas of law. For example, attorneys not practicing in the child abuse field can provide expertise in areas
such as trial skills, appellate law, trusts, and immigration.
Attorneys experienced in representing children can volunteer to mentor those with less experience. Attorneys
can also volunteer to represent children growing up in
foster care who otherwise would have no representation.
To use Texas Lawyers for Children’s Online Center,
visit www.TexasLawyersforChildren.org and click on
“Register.” For more information, contact Texas Lawyers
for Children at (800)993-5852.
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