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BRADY, TEXAS RULE 3.09(D) (TEXAS DISCIPLINARY RULES OF
PROFESSIONAL CONDUCT), AND RULE 3.8(D) (MODEL RULES OF
PROFESSIONAL CONDUCT)
The prosecutor’s duty to disclose information favorable to
the accused forms one of the central pillars in our criminal justice system. The Due Process Clause of the Fourteenth Amendment ensures that the accused receives a fair trial by requiring
that the prosecution reveal to the accused evidence that is
favorable to the accused.1 In Brady v. Maryland, the U.S.
Supreme Court held “that the suppression by the prosecution
of evidence favorable to an accused … violates due process
where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.”2
Only material, favorable evidence is subject to disclosure.3 Evidence is material under Brady “if there is a reasonable probability that had the evidence been disclosed to the defense, the
result of the proceeding would be different.”4 The duty to disclose under the Brady standard extends to impeachment evidence as well as exculpatory evidence.5 Three components or
essential elements are necessary to claim a Brady violation: (1)
The prosecution actively suppressed or failed to disclose evidence; (2) that evidence was exculpatory, mitigating, or of
impeachment value; and (3) the evidence was material.6
The prosecutor’s duty to disclose favorable evidence has
expanded beyond Brady at least in terms of the prosecutor’s
ethical duties. Rule 3.09(d) of the Texas Disciplinary Rules of
Professional Conduct provides that the prosecutor in a criminal
case shall:
Make timely disclosure to the defense of all evidence or
information known to the prosecutor that tends to negate
the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the
tribunal all unprivileged mitigating information known to
the prosecutor.7

dence or information on the trial’s outcome.”10 In contrast, the
constitutional standard is that the prosecutor only needs to
turn over material evidence, which means that the trial’s outcome would likely have been different had the disclosure been
made. The Formal Opinion is important for Texas prosecutors
because Texas Rule 3.09(d) with respect to a prosecutor’s duty
to disclose is similar to Model Rule 3.8(d). The Formal Opinion may serve as the basis for construing Texas Rule 3.09(d),
which would expand, or at least clarify, the Texas prosecutor’s
duty to disclose evidence or information favorable to the
defense.

INTERPRETING TEXAS RULE 3.09(D)
BY USING ABA FORMAL OPINION 09-454
Courts, prosecutors, and attorneys should consider using the
ABA’s Formal Opinion on Model Rule 3.8(d) to provide guidance in interpreting Rule 3.09(d). Although the Formal Opinion is not a paradigm of clarity, it does provide useful
information on how Texas Rule 3.09(d) could be interpreted.
Some issues that may be resolved by using the Formal Opinion
are the following:
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Similarly, Rule 3.8(d) of the Model Rules of Professional
Conduct requires a prosecutor to “make timely disclosure to
the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates
the offense, and, in connection with sentencing, [to] disclose to
the defense and to the tribunal all unprivileged mitigating
information known to the prosecutor.”8
In July 2009, the American Bar Association’s Standing Committee on Legal Ethics and Professional Responsibility issued
Formal Opinion 09-454, which states that a prosecutor’s ethical duty under Model Rule 3.8(d) is broader in scope than the
constitutional requirements under Brady v. Maryland.9 The key
difference, according to the Committee, is that Rule 3.8(d)
“requires the disclosure of evidence or information favorable to
the defense without regard to the anticipated impact of the eviwww.texasbar.com/tbj
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Does Texas Rule 3.09(d) merely codify Brady?
No. Texas Rule 3.09(a) was modeled after Model Rule
3.8(d). The drafters of Rule 3.8(d) made no attempt to codify
the evolving constitutional case law.11 The ethical requirements
of Model Rule 3.8(d) extend beyond the constitutional obligations of Brady and its progeny.12 Consequently, Texas Rule
3.09(d) should be interpreted as requiring a duty to disclose
beyond Brady.
When a line-up is shown, does a prosecutor have a duty to
disclose the fact that other witnesses to the offense could
not pick out the defendant?
Yes. The Formal Opinion recognizes the fact that other witnesses could not pick out the defendant would tend to negate
the defendant’s guilt, regardless of the strength of the remaining evidence and even if the prosecutor was persuaded that
the witnesses did not get a good enough look at the assailant
to make an accurate identification.13 The Formal Opinion
explains that the defense might present the witnesses’ testimony and argue why the jury should consider it exculpatory.
Should a prosecutor reveal information from a confidential
informant who attributes the commission of the crime to
someone other than the defendant when the police do not
believe the informant is credible?
Yes. The Formal Opinion states:
[T]he mere fact that the informant has prior convictions or
is generally regarded as untrustworthy by the police would
not excuse the prosecutor from his duty to disclose the informant’s favorable information. The defense might argue to
the jury that the testimony establishes reasonable doubt. The
rule requires prosecutors to give the defense the opportunity
to decide whether the evidence can be put to effective use.14
Does a prosecutor have a duty to disclose exculpatory material prior to an examining trial?
Possibly Yes. Although the Formal Opinion does not directly
address disclosure prior to an examining trial, its language may
be construed to require disclosure if the opinion is read in conjunction with the Colorado Supreme Court case of In re Attorney C.15 In Attorney C., the Colorado Supreme Court held that
under Colorado Rule of Professional Conduct 3.8(d) [identical
to Model Rule 3.08(d) and Tex. Rule 3.09(d)] a prosecutor is
required to disclose exculpatory evidence to the defense in
advance of any critical stage of the proceeding. The court reasoned that a critical stage includes Colorado’s preliminary hearing.16 A preliminary hearing in Colorado is similar to an
examining trial in Texas. An examining trial in Texas is a critical stage of the proceedings.17 Consequently, a Texas prosecutor
may be required to disclose exculpatory evidence prior to an
examining trial.
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Does a prosecutor’s private belief that information has only
a minimal tendency to negate defendant’s guilt or that the
information is highly unreliable relieve the prosecutor of
his duty to disclose under Texas Rule 3.09(d)?
Qualified No. The Formal Opinion states “[n]othing in the
rule [3.08(d)] suggests a de minimis exception to the prosecutor’s disclosure duty where, for example, the prosecutor believes
that the information has only minimal tendency to negate the
defendant’s guilt, or that the favorable evidence is highly unreliable.”18 However, under the Formal Opinion, a prosecutor’s
erroneous judgment that the evidence was not favorable to the
defense may not constitute an ethical violation if the prosecutor’s judgment was made in good faith.19
Prosecutors, however, should keep in mind that Brady and
the cases that follow it do not have a good faith exception.
Would a prosecutor, prior to a plea, be required by Tex.
Rule 3.09(d) to review voluminous files or obtain all police
files to determine whether favorable evidence exists?
Qualified No. The Formal Opinion specifically addresses this
issue. The Formal Opinion says “[i]f the prosecutor has not yet
reviewed voluminous files or obtained all police files … Rule
3.8 [identical to Tex. Rule 3.09(d)] does not require the prosecutor to review or request such files unless the prosecutor actually knows or infers from the circumstances, or it is obvious,
that the files contains favorable evidence or information.”20
The Formal Opinion also states that “[a]lthough the rule
requires prosecutors to disclose known evidence or information
that is favorable to the accused, it does not require prosecutors
to conduct searches or investigations for favorable evidence
that may possibly exist but which they are unaware.”21
Great caution should be taken before prosecutors decide to
avoid going through their files or obtaining police files. The
opinion does not relieve the prosecutor of the duty to review
his file or request police files if it can be inferred from the circumstances, or it is obvious, that the files contain favorable evidence or information. Actual knowledge can be inferred from
the circumstances and a prosecutor “may not avoid [knowledge
of a fact] simply by closing her eyes to the obvious.”22 Additionally, constitutional law, statutes, and court rules may
require prosecutors to seek evidence and information not within their knowledge or possession.23
Will a violation of Texas Rule 3.09(d) entitle a defendant to
a reversal of his conviction?
Qualified No. Violations of ethical rules alone will not entitle a defendant to a reversal of his conviction absent a showing
of prejudice.24 However, if a defendant can establish that an
alleged disciplinary rule violation affected his or her substantial
rights or deprived him or her of a fair trial, the defendant
will be entitled to a reversal of his or her conviction and a
new trial.25
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Can there be an ethical violation of Rule 3.09(d) and no
Brady violation?
Yes. An ethical violation can occur even when due process is
not violated.26
Will the failure of a prosecutor to disclose favorable evidence or information under Rule 3.09(d) subject the prosecutor to other ethical violations?
Yes. Depending on the facts, failure to fulfill the prosecutor’s
duties to disclose may violate other ethical rules. For example,
Rule 3.04(a) bars counsel from “unlawfully” obstructing another party’s access to evidence.27 Rule 3.04(e) admonishes a lawyer
not to request a person to refrain from voluntarily giving relevant information to another party.28 Rule 4.01(a), which prohibits an attorney from knowingly making false statements of
material fact or law to a third person.29 Rule 8.04(a) prohibits a
lawyer from violating any of the State Bar rules and prohibits
him or her from engaging in conduct constituting the obstruction of justice or engaging in conduct involving dishonesty,
fraud, deceit, or misrepresentation.30

CONCLUSION
Constitutionally and ethically, a prosecutor owes a duty of
scrupulous honesty, forthrightness, and the highest degree of
ethical conduct, and inherent in these duties is compliance
with both the spirit and the express terms of established rules of
conduct and procedure.31 Winning should not be the goal, but
the result of hard work and ethical conduct. Following constitutional duties will preserve the integrity of the case; following
ethical duties will preserve the integrity of our criminal justice
system. Using ABA Formal Opinion 09-454 will increase the
prosecutor’s ethical duties beyond what is required under
Brady.
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