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Depositions v. Trials:
Rabid Porpoise Meets an Idiot

Judge Jerry Buchmeyer

By Judge Jerry Buchmeyer

Still more "which is worse" examples...

I'm Glad We Cleared That Up-Chapter I

F rom Municipal Judge James E. Perry of Grand Prairie,
this exchange in a trial some years ago in the San Angelo

municipal court (where he was prosecutor). He explains that the
defense counsel, "the proverbial 97 lb. weakling," was trying to
imply brutality or coercion by the police officer, "who was about
the size of Hulk Hogan."

Q. Officer, do you have a nickname?
A. Yes, sir. I believe I'm known as Bear.
Q. Where did you get that nickname?
A. Well, I believe you gave it to me the last time I threw

you in jail for being drunk.
Judge Perry adds that "the lawyer objected vigorously," but the
judge smiled and said, "Counselor, you asked the question."'

I'm Glad We Cleared That Up-Chapter II

Carl Haggard of Shell Oil Co. (Houston) sends this deposi-
tion excerpt "that came at the end of a long day in a complicated
case with numerous parties and witnesses."

ATTORNEY 1: I have to tell you I'll do the best I can to
speed it along. I tell you what. It's five
o'clock. Do you want to pick up in the
morning?

ATTORNEY 2: Let's take a break and come back. We're all
out of town. There is no reason we can't go
on tonight.

ATTORNEY 1: We're not going to go on tonight. These are
going to be going on for quite some time.
Not this one, but the depositions in general.

ATTORNEY 3: Are we going to work five hours a day, six
hours a day? Is that what we're going to do?

ATTORNEY 1: I'm not planning on working late into the
night every night for the next six months.

ATTORNEY 3: No, but I think we ought to do more than
five hours of work a day.

ATTORNEY 1: How late do you want to go?
ATTORNEY 2: You name it. We'll stay.
ATTORNEY 1: Okay. We're going for 15 more minutes.
ATTORNEY 2: I didn't mean on the short side, Harry. I

didn't mean on the short side.

ATTORNEY 1: We're going for 15 more minutes.
[Followed up by more of the same, then... I

ATTORNEY 1: We'll plan on going from nine to five every
day. That's what we plan to do.

ATTORNEY 4: If we can wrap a witness up at the end of
the day-

ATTORNEY 3: I'm going to object to your making speeches
instead of asking questions.

ATTORNEY 1: Me making speeches?
ATTORNEY 3: Ask a question, repeat a question it takes

you so long to get to the question. Let's just
terminate at five o'clock.

ATTORNEY 5: It's Five o'clock.

Did I Really Hear That?-Chapter I

From Edward W. Stuebing of Marble Falls, this excerpt from
testimony is a case he was hearing years ago as an Administrative
Judge on the Interior Board of Land Appeals. He explains that
the case involved the validity of a mining claim; the government's
expert, a mining engineer, had just testified "that the claim was
not supported by a discovery of a valuable deposit of mineral
because "it could not be mined at a profit," and therefore was not
'valuable' in an economic sense." Then, the cross-examination...

Q. All right, Mr. Doe; you have stated that in your opinion
this claim would lose money based on the cost of mining
it by conventional mechanical mining methods. But what
if my client mined it entirely by hand; drilled and blasted
by hand, mucked out the adit by hand, sorted and milled
the rock by hand, concentrated the ore by hand? Could
he then make a few dollars profit from that kind of
operation?

A. I honestly don't know.
Q. You don't know! You really don't know? Your supposed

to be an expert, Mr. Doe. Please tell the court what else
you don't know.

A. Huh?

Did I Really Hear That?-Chapter II

Ed Wallison of Houston (Liddell, Sapp) sends this excerpt from
a deposition in which he "asked a question about a claim for in-
come lost as a result of an allegedly defective piece of equip-
ment"- and received, in reply, "a remarkable fish story."

Q. Is there any way you can put some type of dollar value
on the amount of this lost income as a result of this defec-
tive autopilot?

A. As far as income or as far as-
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Q. Let's start with income.
A. I am sure if I sat down and tried to figure out about how

many weekends we would have went-
You know, you don't know how many fish. You may

go out there one time, and load your boat down and the
next time you won't do as well. Anybody knows that on
fishing. So you know, I don't know. You wouldn't want
to calculate-

If I go out and fill my freezer up with fish this weekend,
which I do in one weekend, I get all the fish I can eat
in a year in one weekend. Then the next weekend I would
go sell it or I would trade the fish for somebody to pin-
stripe my car.

We do a lot of barter systems with these fish. I trade
fish for a guy striping my parking lot at my shop. There
is a lot of people that I have that rely on this fish for
favors. I do them a favor by getting the fish, they do me
a favor by doing my parking lot. How much the guy
would charge me doing the parking lot without the fish.
I don't know.

Let's Be Particularly Careful Out There-Chapter I
From Douglas W. Poole of Galveston (McLeon, Alexander),

these deposition excerpts from a death case in which the plain-
tiff alleged that a minor cut on the hand of the deceased ultimately
lead to death by gangrene. The plaintiff's attorney is cross-
examining a medical expert, a specialist in infectious diseases,
who "did not connect the cut to the death from gangrene."

A. Abdominal pain would not be that common I would not
think, I think that perhaps the nonfunctioning of the
bowel, distension of the bowel, yeah, that happens in sick
people. But I think you've got reasonably good evidence
that something's going on in this man's tummy at the time
he was admitted. You're going to have to account for
Amylase. You're going to have to account for the Trans-
aminase and you're going to have to account for the
localized tenderness there.

Q. And let's go back through each part of that sailboat that
I just reefed. Now, the Amylase, now, I understand that
could be a finding that you're going to find if there's pan-
creatitis; is that correct?

A. Or necrosis of the pancreas.
After the deposition was transcribed, Douglas received a letter
by the plaintiff's attorney pointing out that his statement- "each
part of the salvo that I just received"- had somehow become
"each part of the sailboat that I just reefed."

And, still in a nautical vein from the same deposition, the plain-
tiff's attorney was trying to get the expert to admit "that his theory
that the cut caused the gangrene was possible."
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Q. Well, I understand that and I understand what you're say-
ing and I guess what I'm asking you is: It's possible?

A. You'd have to prove it to me.
Q. Well, I would hope as a physician that you would want

most things proven to you and I understand that, but un-
fortunately we have to deal with more theoretical pur-
suits in law, unfortunately, and I'm just asking you the
question in consideration of your expertise is it a pos-
sibility?

A. I have a statement I use to the medical students. It's about
as likely as being bitten by a rabid porpoise and if you
want me to say the word, is it possible? Yes, it is possible.

Q. But highly improbable?
A. Extraordinarily highly improbable.

Let's Be Particularly Careful Out There-Chapter II

This trilogy comes from a cocaine conspiracy case which was
tried Before My Very Eyes:

Cross-examination of the first female defendant:
Q. Where was she calling you from?
A. Her house in Queens.
Q. What was her number?
A. I'm very bad with numbers.
Q. What is your profession?
A. I'm an accountant but I don't remember numbers well.
Q. Is that a handicap for an accountant?
A. No, it's not.

And of the second female defendant:
A. He-he was self-defense. He shot his friend.
Q. And they put him in jail?
A. Yeah.
Q. Do you know what term of years he was sentenced to?
A. Five.
Q. For attempted murder?
A. For self-defense. Whatever, he shot him, he died.

And the defense attorney objects:
ATTORNEY: I mean they could have-there's no way

they could not have known about them.
Their witness supposedly - I mean we have
been sandbagged. I have been made to look
stupid in making my opening statement.
That's not fair to make me look stupid.

THE COURT: I'll overrule the objection.
(Apparently I was ruling that it was alright for the government
to make the attorney look stupid. Either that, or I was ap-
plying the doctrine of Assumed Risk in a criminal case.) 2

SCORE AFTER TEN:
TRIALS 45, DEPOSITIONS 42

Footnotes Three3

1. Judge Perry also comments about the increasingly frequent statement
made to him by defendants charged with running a stop sign: "Judge,
I came to a stop... but not a complete stop."

2. As reported in a previous column, in this same case one of the female
defendants testified that she lived with this fellow for several years
and used his name -but that they were not married because he was
only her "common law date."

3. From an exhibit (a company memo) in another case I tried: "He said
Carolyn told him they were married for a couple of months. Melvin
told her he got a divorce. So she assumed he had (he mentioned this
might be a punitive marriage.)"
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