Depositions v. Trials:
All the Legal Geniuses

In the World
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Judge Jerry Buchmeyer

By Judge Jerry Buchmeyer

The! examples? continues...
Did I Really Hear That?—Chapter 1

rom Mark H. Dettmen, the county attorney of Midland
County, comes this excerpt from a civil rights trial —
in which a prisoner claimed that the sheriff had been respon-
sible for the plaintiff having a stroke during his confinement.
Mark called the jail physician, who testified that adequate medical
care had been provided and that the prisoner had not suffered
a stroke. Then, on cross-examination by the plaintiff's attorney,
John Smith of Odessa:
Q. Well, doctor, you will at least agree with me that strokes
are very painful, won't you?
A. Well, yes and no. You know what they say, different
strokes for different folks!
(The trial judge, natrually, was Chief Judge Lucius Bunton of
the Western District of Texas. | have it on Somewhat Good
Authority that things like this happen regularly in his court.)

Did I Really Hear That?—Chapter II

From Steven W. Harris of Austin (Clark, Thomas), a deposi-
tion excerpt from a case involving “allegations by the plaintiff
that a pesticide business improperly applied pesticide and over-
exposed him, causing toxic effects”—which rather conclusively
establishes “the intellectual level of Austin roaches.”

Q. When you say you left some [notices] in the apartment,

where would they be left in the apartment?
A. Normally, they were dropped right in the entryway so
that as soon as you opened the door you saw the notice.

. That's each individual apartment? And all they said was
that your apartment had been sprayed by Specialty Pest
Control.
Yes.
No date given or the type of pesticide or anything.
No.
And that was not the type of spraying that was done in
this case, is that right?
. That's right. Normally, it was when we used a Vaponite
bomb, total release aerosol.
What's that for?
. It’s to drive the insects out of the cracks and crevices.
. And how long were they supposed to stay out?
. Normally, we asked them to stay out four hours.
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Let’s Be Particularly Careful Out There—Chapter I

Edward W. Lavin of San Antonio sends this trial excerpt which
involves his good friend, Gus Fennerty (of Astoria, OR). The
case is a “DWI case where the defendant, an elderly female, stead-
fastly pleaded not guilty”; the prosecutor is examining the ar-
resting officer:

Q. Now, officer, where was the defendant when you first

encountered her?

A. She was still in her car, with the motor running, and the
car was off the road and straddling a large log with all
four wheels off the ground and spinning.

Q. And what about this incident led you to suspect that the
defendant was intoxicated?

A. Iclimbed on the log and knocked on her window, which
was closed. She rolled the window down and gave me
a strange look, then looked at her speedometer. Then she
looked up and said “How can you be keeping up with
me, I'm doing 40 miles an hour?”

Edward notes that the defendant changed her plea “immediately
after this testimony.”

Let’s Be Particularly Careful Out There—Chapter 11

W. Bruce Woody of Dallas sends these excerpts from the
“deposition of one of my clients who believes in making the
opposition work for their answers.”

Q. What was his association with the bank?

A. Represented himself to be the president of the bank. I kind

of felt he was. He had a big plaque that said “President.”
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And he was your son; is that correct?

. How far is up? How long is a piece of string? I don't know.
This is a five-year-old document, isn't it?

. Was it prepared by a secretary or someone working at
the bank?

. I can't answer that, | want to assure you, I don't even
know what I watched on television that night.
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. Would you describe the meeting.

. ...He says, “I'm your gift from God. I have all powers
to do all things. I have instructions to get with you and
sell this property. Can you come down to my office and
meet with me tomorrow?” I said, “yep.” I may have said
“yes.” But I certainly agreed.
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Q. Do you know why there is a difference between the two
figures?

A. Well, I'm right and he’s wrong, and that's all that really
matters.

Let’s Be Particularly Careful Out There—Chapter III

From Ben Janacek, criminal investigator of the Fort Bend Coun-
ty Criminal District Attorney’s Office, comes this excerpt from
“a probable cause hearing I worked on as a police department
detective in Boulder, CO.” The crime: three men pulled ski masks
over their faces, one pulled a gun, and they “stuck up” the first
pedestrian they met; then, they escaped in their car and — while
the victim was giving Ben Janacek “descriptions of the clothing,
vehicle, and direction of travel’—the car was stopped in a
neighborhing city and the culprits were arrested. The testimony:
the police officer who stopped the defendants is describing
statements made by “Suspect Richardson.”

“Mr. Richardson told me we didn't have any pictures, and we
didn’t have any witnesses. I told Mr. Richardson that Detective
Janacek indicated that he did have witnesses who could identify
at least one and possibly all of the suspects. Mr. Richardson at
that point indicated to me that he could not be identified, mean-
ing Richardson could not be identified because he wore a mask.
In fact, his exact words are, “the witness can't identify me because
I had a mask on.”

Let’s Be Particularly Careful Qut There—Chapter IV

From Melinda Jayson of Dallas (Akin, Gump), a deposition
excerpt in which the witness gives a rather accurate” description
of a meeting between attorneys discussing a merger.”

A. It was the meeting —I don’t know the date. I don't want
to get into the dates because I just don’t remember the
dates, but it was the meeting—it was a meeting in New
York where we ended up at Skadden’s offices and sitting
around watching all the —all the legal geniuses of the en-
tire world try to out maneuver one another and it was
just the biggest damn waste of time I've been to, just
everybody sitting around with seven or eight geniuses be-
ing paid $175, $200 an hour to do their thing and see how
smart they were. That's what that meeting was about. It
was an absolute farce.

Q. Was there any particular hangup or hitch in the negotia-
tions that was causing these — these legal geniuses to do
their thing?...Was there a problem or a topic of discus-
sion? Was there a tax problem, a price problem?

A. Well, I remember they talked about the tax problems.
They talked about the stock registration problems. One
guy would say one thing, then the other attorney would
say, “No, that isn't the way it works,” then the thing—
you know, we had a legal discussion, and how to register
the stock, so to me it was a ridiculously bad thing that
cost somebody, not me, about $20,000, $25,000. As a
matter of fact, I said to I “if you want to I
that kind of money away, give it to me. At least I can
have a good time with it.” I remember that meeting
vividly.

SCORE AT THE END OF
THE SEVENTH
(With Bonus Points to All the Legal Geniuses):

DEPOSITIONS 33, TRIALS 31
The Essential Footnotes

1. Florence K. Fletcher, case manager for the Dispute Mediation Ser-
vice of Dallas, writes:

A woman called requesting legal help with a probate matter in
West Texas. She was directed to the Hudspeth County Bar Associa-
tion for lawyer referral. “Oh no,” she replied. “I've already talked
to them and they don't have any PORNO BONO lawyers!”

2. Martin McGregor of Houston (Jamison, McGregor & Harris) sends —as
“a suitable admission for your column”— the first sentence from an
ad on page 489 of the April 1989 Texas Bar Journal: “Small insurance
defense firm specializing in professional malpractice...”

3. Jack Mercer of Houston found this in the Feb. 18, 1989 Houston
Chronicle:

Those moments come when people involved in giving deposi-
tions, and the lawyers giving them, too, get trapped in some
unplanned humorous remarks. Jerry Buchmeyer, a court reporter,
has saved some of them for posterity.

And, naturally, Jack asks:

Was it the moderate pay of Federal Judging, the handsome com-
pensation of court reporting, or are you simply charting a new
direction in life? Whichever, you have our best wishes in your
future endeavors.
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