Depositions v. Trials:
Lawyers With Bad Knees

et cetera mmm

Judge Jerry Buchmeyer

By Judge Jerry Buchmeyer

Are depositions the worst? Or witnesses at trial? Still more
examples. . . .

I’'m Glad We Cleared That Up—Chapter 1

From Mark H. Giles of Corpus Christi, this excerpt from a
deposition of Mark’s client:
Q: Did you talk to anybody else with Cudd about your back
at that time when you arrived that morning?
There weren't but two people there, Dan and 1.
: So no one was at the yard?
No, ma'am.
: So that there wasn't anybody there to talk to had there
been someone there?
A: No, ma'am.
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I’'m Glad We Cleared That Up—Chapter 11

Judge William L. Baskette, Jr. of Kerr County sends this “un-
planned discussion” which took place in a hearing before him:

The Court: And what is the basis of your motion? Do you
have any case law or anything you'd like to cite to the Court
at this time?

Attorney: In our last hearing in this case, [ was left here with
the thought that the Court had said based on some 25 cases
of Mr. Stehling’s, that the Court was issuing an edict or rul-
ing, or a ruling that he contemplated or whatever, saying
that if the state—

The Court: The court doesn't issue edicts; only the Pope does.
What Was That Again?—Chapter 1

From John B. Hall of Houston (Liddell, Sapp), this excerpt from
a deposition he took in a DTPA case; the witness volunteers a
reason why he is not sure whether a particular meeting took place
several years earlier.
A: Thave a little bit of loss of memory since I was in this car
accident, but I may have met with her another time.
: When were you in a car accident?
In 1964.
: Well, I mean, did you lose the memory —did you lose your

Q>0

pre-1964 memory or did you just have a memory problem
since then?

A: I'may have a memory problem since then, but maybe not.
I think I met with her one other time, but I can't say for
sure, you know.

Q: Have you ever taken any medication or anything like that
for a memory problem?

A: No.

Q: Am I the first person you have told about your memory
problem?

A: [ think so. Yeah.

Q: At least if you told anybody else, you can't remember?

A: Right.:

John adds: “Regrettably, I failed to ask the perfect follow-up ques-
tion, ‘Would it be fair to say that you think you have a memory
problem, but you just can't remember what it is?"

What Was That Again?—Chapter I1

Judge Leon F. Pesek of Texarkana (102nd District Court) sends
this testimony “which occurred during our Friday ‘pots & pans’
hearings”— when an elderly lady was explaining why her mar-
riage should be annulled:

Q: Now, would you like to tell the judge what really hap-

pened when you married him?

A: First of all, I didn't marry him, he married me. Secondly,
he went with me to the courthouse to check on the title
to my property. When we got through he said, “let’s stop
by the County Clerk’s Office.” I said, “What for?” he said,
“Well, you said you ain't going to have no one lolling
around your house without some legal papers.”

Judge: Is this the reasons you want an annulment, because he
was lolling around your house?

A: That's the trouble Judge, he just couldn't loll.2

Did I Really Hear That?—Chapter I

This excerpt is from D. Bradley Kizzia of Dallas (Strasburger
& Price); Brad is questioning the plaintiff “about the medical treat-
ment that he received immediately following his eye injury.”

Q: What did they do for you [at the Texas Tech Health

Science Center]?

A: They poured more eye drops on my eye and at that time

I just couldn't hold my pain. I just got sick. [ think I passed

away.

: You mean you passed out?
: Passed out, I'm sorry.
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Will Pryor of Dallas (Wilson, Taft & Pryor) found this gem Q: [And] you didn't consult [the standards of the Motor Vehi-
in reviewing depositions in a rear-end collision case in his prepara- cle Manufacturers Association] at all?

tion for a mediation session with the parties. A: No, sir.
: Do you drink? Q: I'mean, what you're telling me, Mr. McAninch, is that if
Occasionally. I walk into your office and say, “Mr. McAninch, my knee
: Had you had any drugs in the 24 hours prior to the hurts and the joint in my knee hurts” and you're a profes-
accident? sional engineer, you feel comfortable in operating on my

No. : knee, is that what you're telling me?

: We're talking about prescription drugs? No, engineers shoot lawyers with bad knees.?
I haven't had a prescription drug in quite awhile. I only : I see. All right. Well taken, well taken.

take recreational drugs.

Wil adds: “This Really Happened. I was advised by defense coun-
cil that what the defendant really said would be accurately
reflected by changing the word ‘only’ to never.’. . . Suuure!”
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SCORE AFTER FOUR EPISODES:
On the strength of lolling lawyers
with bad knees, Trials move
back into a 17-17 tie.

Did I Really Hear That?—Chapter I1

This is from a post-trial hearing before me; the attorney was
placed under oath so he could “make a record” in connection with
a motion to dismiss on Speedy Trial Act grounds.

The Court: Why don't you just do a narrative?

Attorney: [ will not question myself, your Honor. I am con-

cerned that I might impeach myself.

And More Footnotes From ‘“Anguished English,’’
By Richard Lederer (Wyrick & Co. 1987):

1. Q. Did he pick the dog up by the ears? A. No. Q. What was
he doing with the dog's ears? A. Picking them up in the air.
Q. Where was the dog at this time? A. Attached to the ears.

2. Q. And who is this person you are speaking of? A. My ex-
widow said it. . . .Q. have you ever beaten your wife? A.

James C. Plummer of Houston (Plummer & Associates) sends No. I might slap her around a little, but I never beat her.
this excerpt from a case he tried last year. James was cross- 3. Q. How did you happen to go to Dr. Cheney? A. Well, my
examining an “expert” who had “no professional experience in friend down the road had had several of her children by Dr.
working on or evaluating brake failures” on trucks—and he Cheney, and said he was really good. . . Q. At the time you
admits his frustration began to show when he posed a first saw Dr. Cheney, had you ever seen him prior to that
hypothetical question. time?

Q: Do you think there’s anybody out there in the trucking

industry or in the brake manufacturing industry that knows
a little bit more about brakes and operability and safety
and defects than you do?

k ok ok Kk Kk

A: Yes, sir.
Q: But you didn't consult any of those in preparation of this Jerry Buchmeyer is a federal district judge, Northern District
February 1981 report, did you? of Texas, in Dallas.
A: No, sir.
Texas Bar Journal
INDEX OF ADVERTISERS
Arbitration Forums, Inc. ......... .. 585 Interview Legal Search ............. 561 Inc. ... i 603
Attorney Software, Inc. ............ 520 Kaplan-SMH Bar Review Services . ..595 Physicians for Quality ........ .. ... 602
Austin Services ................... 504 Lacy, Lucille P. ................... 512 Prescott Legal Search ........... ... 603
Avis Rent-A-Car System ........... 535 Lawyer to Lawyer................. 519 Real Estate, Probate & Trust
Cartridge Care .. .................. 544 Lawyer's Aid Service, Inc. .......... 511 Law Section .................... 571
Corpex Banknote Company, Inc. . ... 499 The Lawyers Complete Estate REDDCON, In¢c. .................. 588
Crane & Co., Inc.................. 547 Planning Marketing System . ... ... 549 Specialization, Texas Board of Legal .606
Daniels-Head Insurance Agency, Lawyers Title Insurance Corporation .523 State Bar of Texas Institute Schedule .515
Inc. ... 589 Legal Directories Publishing State Bar of Texas Insurance Trust . .IFC
Dobie Center Dormitory ........... 526 Company, Inc. ................. IBC State Bar of Texas Legal Forms .577, 578
Excelsior-Legal, Inc. ........... 505, 594 Lewis, James LeRoy & Associates. . . . 562 State Bar of Texas Professional
Expert Resources, Inc. ............. 548 Lexis ... 501 Development Program ........... 592
Fiduciary Research, Inc. ............ 528 Management Plus, Inc.............. 551 Step Marketing Systems ............ 541
GeneScreen . ...................... 554 Mann, Frankfort, Stein & Lipp ... ... 537 Stewart Title Guaranty Company . ..502
Gerhardt Munshi & Co., The Medical Quality Foundation . ...517 Texas Corporation Supplies, Inc. ... .507
Inc., CPAs ..................... 518 National Photographic Laboratories . . 593 Texas Lawyers Insurance
Global Tracing Services, Inc. ....... 513 NatWest International Trust Exchange .................. 609, 610
Government Liaison Services, Inc. ...525 Corp. 521 The Ultimate Trial Notebook ....... 566
Gruy Petroleum Management Oil, Gas and Mineral Law Section . . .563 Transwestern Property Company . .. .545
Company ...................... 558 Orme Associates, Inc............... 536 Wagner-Hohns-Inglis, Inc. .......... 542
International Genealogical Owl Software, Inc. ................ 532 West Publishing Company .......... BC
Search, Inc. ......... ... ... . ... 524 P M Legal Search Consultants, Women in the Law Section ......... 559

608 Texas Bar Journal May 1989






