Depositions v. Trials:
A Blatant Pneumatic

Relationship

et cetera mmmm

Judge Jerry Buchmeyer

By Judge Jerry Buchmeyer

t the end of our first thrilling episode — “Which is
worse? The dangers of depositions or those of trial?” —
the score was tied: Depositions - 4; Trials - 3.1
So, let’s continue.. . .

Verbal Typos — Chapter I

From James E. Forbis of Decatur (Sewell & Forbis), this
deposition excerpt from a Parker County case:
Before this incident had you gone to doctors?
Yes.
But you don't know who they are?
No.
All right. Have you ever been in a hospital, hospitalized?
Yes.
. Okay, what were you hospitalized for?
Amonia (sic).
. Amonia?
MRS. SCHULTZ: Pneumonia.
. (By Mr. Forbis) Pneumonia, okay. Is that the only thing
you have been hospitalized for?
As I recall.
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Victor Fleming of Little Rock (Catlett, Stubblefield) makes this
contribution to the deposition series:

A. Ibelieve he asked if HUD was willing to accept a Deed in
lieu and when he was there in my office, I received a
telephone call from Doug Chavis that said, “Yes, he
would accept the Deed in lieu” and Mr. and Mrs. Loomis
were ready to sign the documents. . .

Q. Okay. What documents had you prepared?

A. An agreement for a Stopple, Warranty Deed from the
Loomis’ to FHA, a Mechanics and Affidavit or Mechan-
ics and Lumberman'’s Affidavit and I believe that was it.

Vic also recalled “in a letter long since discarded (transcribed by
a secretary who met a similar fate), I advised a client on “the
Rule of Thum' — not to be confused with Perpetuities,
Shelley’s Case, etc.”"2

Verbal Typos — Chapter 11

From J. Michael Ball of Galveston (Gulf Coast Legal Founda-
tion):

A police officer was testifying in a Public Intoxication
case tried in one of the Justice Courts in Galveston. The
officer was attempting to establish that the suspect was
drunk and disorderly. Having stated his opinion that she
was causing trouble upstairs, he testified “after she came
down the stairs she continued to use profound language.”
He concluded by noting her admission, upon inquiry,
that she had consumed “about a 12-pack of beer.”

Michael posed a Troubling Legal Question about his testimony:
“Was the use of profound language introduced for the purpose
of proving the existence of a breach of the public peach or for
the purpose of establishing inebriation?”3

And, from the cross-examination of the defendant in a Major
Criminal Case tried in my court by Richard Stephens of the
U.S. Attorney’s Office in Dallas:

A. Now, I'm not calling [the IRS agent] a liar, but I thought
she was asking if I had a bank account with enough
money to pay all of the taxes.

Q. O.K. You said you weren't calling her a lawyer. Oh —
that must be a Freudian Slip. . .

Did I Really Hear That? — Chapter I

From Larry Warner of Brownsville (Carinhas & Chosy), this
deposition excerpt:

Q. Okay. How many years did you go with him before you
married him?
Barely three and a half or four.
And you married what year?
1973.
. What happened after you married him?
We had three children: one girl and two boys, Jessica,
Hector, and Carlos.
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Did I Really Hear That? — Chapter II

From Mary Strand, a staff attorney for the Tyler Court of
Appeals, this testimony from a hearing on temporary child
conservatorship — by a witness who had “obviously not been
testifying as expected:

Q. Let me ask you this: Have you been frank in your

answers?

A. No, I've been telling the truth.
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Let’s Keep Sex Out of This — Chapter I

This is from a deposition in a Really Big Case in my court
which was settled last year. It was sent to me by Lyman Hughes
of Dallas (Carrington, Coleman):

A. Idon't know whether I — whether or not I knew it at the
time or not. I know it now because I've seen her name on
some of this.

Q. What did you understand her relationship with Mr.

to be?

A. She worked for him. She had a preumatic relationship
with him.

According to Lyman, “In fairness to the witness, I think that the
exchange reflects an error by the court reporter. Nevertheless, it
is entertaining to imagine all that might be encompassed within
a ‘pneumatic relationship.””’

Let’s Keep Out of This — Chapter IT

Drew Mouton of Big Spring (Bancroft & Mouton) has a client
“who prefers to represent himself in administrative hearings
involving Mine Safety & Health Act violations.” In one case,
the client had been issued a citation for a “serious violation” of
the Act. At the hearing, the client was examining the govern-
ment inspector who issued the citation — and challenging the
“seriousness” of the offense charged:

Mr. Price: Could you define the word blatant for me please?

Government Attorney: I object, your honor, this is not a
spelling bee or an English class.
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Mr. Price: Your honor I want to question the witness at
length about the seriousness of this offense and [ want to
make sure he understands the meaning of the term “bla-
tant.”

The Judge: Overruled, you may continue.
Mr. Price: Could you define the word blatant for me please?
The Witness: I think it's something that sheep do.

Drew adds: “Could a lawyer have done any better? By the
way, at the end of the testimony the Judge took the matter
under advisement, no doubt to refer to Websters.”

The Perils of Voir Dire

Q. Thank you. Let me double check and make sure there’s
nthing else on your sheet. You indicated that someone
you know or are related to studied law before. Who
would that person or persons be?

A. Thatismy step-father. Well, I should go ahead and qualif

this. I am now in litigation against my step-father in

behalf of my mother’s estate.

Okay. So, you haven't been a witness yet in a case, but

could possibly end up being a witness if your civil matter

isn't taken care of.

I will be a witness.

. Okay. And the person who studied law is the person

who's being sued; is that correct?

. Allright.

Again, I shall qualify, if I may. He belongs to the Texas

Bar Association. He has never worked one day in his life.

Does that help you, sir?

The question asked, has he ever studied law?

He studied law, yet. He married my mother, that helped

him considerably.

Q
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SCORE AFTER TWO EPISODES:
DEPOSITIONS 8, TRIALS 7.

1. You may, of course, disagree with this score. Well, that’s
your problem. Only my score will be OFFICIAL (due to the
fact that I have a parking space for life).

2. Vic Fleming did, however, enclose another Classic Typo in
his response to a settlement offer: “This is, I think, at least
the second occasion on which I have received a letter from
your firm that made reference to this case being a case
appropriate for settlement in an amount representing your
estimate as to costs of the fence. Perhaps there is a specific
reason behind your telling me that. . .”

3. Michael Ball also noted: “We all have different thresholds
of profundity. Mine is about 2.37 beers.”

Jerry Buchmeyer is a federal district judge. Northern District
of Texas, in Dallas.
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