'hose Witnesses:

epositions v. Trials

By Judge Jerry Buchmeyer

uite a number of people have asked me: ‘Which is

worse? The risks of taking a deposition? Or the dangers
of facing those witnesses at trigl?1
A difficult question, to be sure. But perhaps we can find an
answer by contrasting some examples of both of these
Unspeakable Horrors -- deposition testimony vs. witnesses in
court - in the next several episodes of our seemingly Never-
Ending Quest,

Did I Really Hear That? -- Chapter 1

David Beck of Houston (Fulbright & Jaworski) sends an
excerpt from a deposition he took years ago ‘when, as an
associate at our firm, | was defending an automobile accident
case. During the deposition of the plaintiff, a woman who was
not well educated and not particularly bright,” this took place:

Q. Did you have your seat belt on at the time of the acci-

dent?

A. Nosir, butl had my girdle on,

David confesses that 'Being a young lawyer and fairly naive,
1 simply moved on to another topic. However, to this day |
sometimes wonder what the plaintiff in that case thought  was
really asking her.’2

Did I Really Hear That? —- Chapter 11

From Judge Jerome Jones, probate judge in Galveston, this
marvelous exchange - which took place in a will contest trial
when the attorney was examining ‘2 woman friend’ of the
deceased:

(). Andso yvou had aconversationwith the deceased prior to

his death.

. Yes 1did

. When was this?

About three months after his wife's death.

. What did he say?

Well. he asked me to marry him.

. And what did you say?

I1said, “Isn't it a little bit soon?’

. And what did he say?

. Hesaid, 'Well, she's as dead us she's ever gonna be,”

What Was That Again? -- Chapter 1
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This deposition testimony from Cuyahoga County, OH
comes to us from David R, Noteware of Dallas (Thompson &

et cetera mam

Judge Jerry Buchmeyer

Knight), I misht explain that no explanation is necessary.

Q. Okay. What has he [the co-worker who saw the accident]
told you?

A_ He told me that when it hit me, when the electricity hit
me, it froze me up there. He in turn ran over to the
machine. . He hit the down button. The first time he hit
it, it knocked him back about 10 feet, so he told me. Then
he came back again. And |1 assumed that he hit something
right you know, and it pulled me down, it let the man lift
down, which pulled me away from the wire.

They drug me out of the bucket. And by that time, [
suess several people came out, and somebody called the
paramedics. And once Mr. Sistruck got me out of the
bucket, he gave me artificial insemination, you know,
mouth to mouth, whatever,

Q). Resuscitation?

A. Yes, resuscitation,

@ Resuscitation, you mean?

What Was That Again? -- Chapter 11

From Judge David G. Lewis of Dumas (Moore County Court
of Law), this excerpt from a recent divorce/custody trial in
Moore County:

. And what did you do that night?

. We made and sent out some fliers. |Being the West Texas
pronunciation of “flowers'|.

. What kind of flowers?

. No flowers. Fliersl

. Well then what were they made of?

. Paper

. S0 you made some paper flowers and sent them out?
No. Not flowers! Fliers! Paper fliers!

]udge Moore adds that the legal assistant ‘elbowed her con-
fused boss in the ribs and said, just loud enough for the jury to
hear: You know, dummy, pamphlets!” ‘

Closing Shots - Chapter 1

This deposition excerpt comes from Jim Lombard, a legal

_ assistant in Austin (Small, Craig): it concerns a deposition

taken by Gary Thornton (also Austin and Small, Craig) of a
plaintift who claimed he had been injured ori the job:

Q. Had you not been taught to keep the weight close to your

A. Well, this is what I'm telling you, I had her the way it's

supposed to be - the way I'm supposed to lift her. 1 lifted

her the way I'm supposed to lift her because L don't want

to hurt my back either, you understand? | don't want to

hurt no part of my body doing no kind of job whether
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- booth at the time of the shoot1

you get paid for it or not. I don’t want to be in no pain,
you know, I'mnot o S&M.
. SeM?
Yeah.
. What's that?
Love pain. I don't love pain.
. Okay. What's S&M stand for?
(Witness shrugged.)
Ldon't know. Tell me.
Me either.
Is that a common phrase?
It'saphrase.
. What's it mean?
Beats me.
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‘ Clo k‘ 1ng Shots -- Chapter II‘ &

orney office It involvesa
unge with a double barreled
ere hls estranged wife

, Ly Ur L
_ defendant who entered Luthe
. shotgun,‘ walked to the'fo

“tesnfy A young assistant D -
_ mony of four eye-witnesses (all of whom had testified that the
. detendant fired both barrels in succession) - put on a witness he
had not interviewed, but who been sitting in the second
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not « ontent w1th the testi-

. Were you in Luther’s Lounge on the evening of March 247
Yes, sir:

.- Did you see the defendant comé through the front door
carrying a double barreled shotgun?

Yes: sir.

. Describe what the defendant did.

He walked up to the second booth behind me, and shot
the deceased. ,
. (This is where the assistant D.A. got in trouble) How,
many shots did you hear? '

One

One?

One, ' - '
. (In an agitated voice) Weren't you aware that four other{
 witnesses testified the defendant shot the deceased twice?

If he shot twice, by the second shot [ was alreudy home 3
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1 An even greater number of people have not asked me thlS ~

questlon
. Fred Hagans and Robett Mchm of Houston (Hagans &
Sydow) sent this deposition story {which, to me, illustrates the
widerange of servrces prov1ded for attorneys by the State Bar of
- Texas): ‘
~ Several of us were at a deposxtxon recently where one of the ,
- lawyers who had been r gularly attending deposmons in the'
_ case did not show up. He sent another lawyer from
 hisplace. When asked where this absent lawyer was, his associ-
. atereported: "He had to go fo Austin for destructive testing.”
. Jerry Lastelick says he tried “to put this story in camera-ready
fform for you (except for the footnotes you w111 undoubtedly
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