Those Depositions:

Of Memories and Backboards

et cetera mmmm

Judge Jerry Buchmeyer

By Judge Jerry Buchmeyer

ave I warned you about depositions before? Sometimes,
I cannot seem to remember. But I am not alone....

Not That I Recall

From Marc (with a ““c,” not a “k”) Garber, one of my former
law clerks, who is now with Gibson, Dunn in Dallas. Marc
explains that “the witness was asked the background events to
the execution of a particular loan agreement” — resulting in this
exchange.

Q. Do yourecognize the document given to you by the court
reporter marked defendant’s exhibit 32871
Yes, I do. It's the 1984 agreement.

. Do you remember the circumstances surrounding its
execution?

Yes, and it would be a pure recollection on my part.

. And, what is that recollection?

Uh, I do not recall.
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Not That I Remember

And from a recent deposition taken by Victor M. Carrera of

Corpus Christi (Wood, Boykin):

Q. (By Mr. Carrera) In your adult life, have you ever been
treated by a psychiatrist?

Not that [ remember.

. Or a psychologist?

Not that I remember.

. After your 1961 skull fracture, was there any type of
information you had to relearn, any blanks in your past
you had to fill in?

A. Not that [ remember.

Q. Okay. I probably deserved an answer like that.
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But if it Helps Me, I Do Remember

From H.S. Harris, III of Austin (Harris & Harris), first this
confession: “Sensing that it may be a form of therapy for
lawyers, to either admit stupidity, inadequacy, or simply to be
human, I feel that the time has come for my contribution” —
followed by this excerpt from a workers’ compensation deposi-
tion in which the plaintiff “came up with the most unique
answer yet as to why he had a failed memory during some
points in his deposition and not at others. I think you will find
his honesty as touching as I found it surprising.”

Lawyer Know ThySelf

Qo

Now, how long was the period of time between your job
at Dorsett & Company and the time you worked at
Pickett & Bond when you weren’t employed?

I don't remember.

. Do you have any idea at all?

No, I don't. It could have been a week or a day or so, I
don’t know, it's been quite awhile.

. Memory is not good on that?

No, sir.

Do you have a good memory?
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Idon't know, sometimes I do I guess, about some things.

.. About some things?

Yeah.

. And about some things you don’t?

Some I don't. I have a pretty good memory [ would say.

. Okay. Good for some things and not so good for others?

Well, if I think it's to my benefit I will, but if not, then I
don't care to remember it.

. Isee. Youworked for Reed Masonry, do you recall about

what time you worked for Reed Masonry?
No, I don't. You know, I don't remember them at all.

. You have not got a good memory on Reed Masonry?

No, Idon't.

. Do you remember what type of work you did for Reed

Masonry?
It was construction labor work, through the Union Hall.

. Do you remember what day you left Reed Masonry?
. Idon't know, I don't remember that.

Did I Really Ask That?

From Leonard Cruse of Galveston (Martin, Cruse), this
excerpt from a deposition taken of his client by the opposing
attorney:
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. Howlong did Dr. Payne treat you or see you or take care

of your family?
Since [ was about eight years old.

. Until when you left?

Yes, sir. He still sees me today.

. Okay. So he's your doctor again?

Yes, sir.

. Itake it he’s living, then?

Yes, sir.

Did I Really Hear That?

From Robert Summers of Austin (Scott, Douglass), this
excerpt from “the deposition of a defendant in a federal suit
who allegedly created a Ponzi scheme,2 whereby he would pay
off past investors in his ‘oil prospects’ with the next investors’
money. The proponent of the question was attempting, unsuc-
cessfully, to determine the precise applications of investors’
funds.

Q.
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And so, [Mr. Witness], is there presently a producing oil
well on that prospect lease?

Yes, of course, we have a brand new oil well on that
lease.

. And when did you drill this ‘brand new’ oil well?

1985.

. But this is 1988.

Yes, it has been brand new for three years.

Have You Ever Been on a Backboard?

And finally, R.D. Pattillo of Waco (Williams, Pattillo &
Squires) shares one of his favorite “war stories,” this excerpt
from a deposition in an automobile accident case.
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. Did you stay in the car until the ambulance arrived?
. Yes, I did.
. Did the ambulance attendants help you out of the car?

They were going to put me on a backboard and put a
neck brace on, and I told them that I would prefer to walk
to the ambulance.

. Okay. Had — I'm sorry. You said you stayed in the car

all the way up until the ambulance attendants arrived.
Yes, I did.

. Then why did you volunteer to walk to the ambulance

rather than have them carry you over there?

. Have you ever been on a backboard?
. Tcan’t honestly say that I know —
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. They're not very comfortable. And I was — my back
hurt anyway.

. Uh-huh.

And I did not want to lie on a backboard.

. When were you on a backboard before?

I used to date an ambulance driver.3
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1. However, Marc Garber did not explain why the court reporter had
been marked as defendant’s exhibit 328,

2. BEWARE — Educational Footnote: A Ponzi scheme — “the then
[1920's] unique criminal scheme of the infamous Charles Ponzi” and
Ponzi's “remarkable criminal financial career” is described in Cun-
ningham v. Brown, 265U.S. 1, 7-10 (1924). On Dec. 20, 1919, with
capital of only $150, Ponzi began the “business of borrowing money
on his promissory notes” — by promising to pay, within 90 days,
$150 for every $100 loaned to him. Ponzi claimed that he was
“buying international postal [and reply] coupons in foreign coun-
tries and selling them in other countries at 100 percent profit,” and
that “this was made possible by the excessive differences in the rates
of exchange following” World War 1. Ponzi said he was “willing to
give others the opportunity to share this profit,” and he duped
thousands — perhaps between 15,000 and 20,000 people (280 Fed.
197) — into loaning money to him, “stimulating their avidity by
paying his 90-day notes in full at the end of 45 days.” See also
Rosenberg v. Collins, 624 F.2d 659 (5th Cir. 1925). :

3. For those of you with a mind, you should be ash-
amed, INDEED. The deposition continued:

Q. Should I ask —

A. What I was doing on the backboard?
Mr. Pattillo (protectively): We may need to go off the record for
just a minute.
Witness: It's not what you think.

. Well, if it's not what I think, why were you on the backboard?

. Just because I wanted to lie on the backboard — just to see what

it felt like.
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Jerry Buchmeyer is a federal district judge, Northern District
of Texas, in Dallas.

Correction

When we included information that Jerry
Buchmeyer is a U.S. district judge for the Northern
District of Texas, the last line was inadvertently omit-
ted from one of the judge’s famous deposition stories
in our July 1988 issue.

On page 768, the last question and answer in col-
umn one should have read:

Q. I don’t mean to pry into something that you
don't want to talk about, and I'm only asking
you if you've been actually convicted of these
things, if you were arrested — -

A. They convicted me of it. They had the shoe.
DEFENSE ATTORNEY: Somewhere in a room
is your shoe with a sticker on it that says Exhibit
1.

WITNESS: Right. And they cost 75 bucks,
man. This was back in the late Sixties.






