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The Witnesses:
I'm Dying as Fast as I Can

Judge Jerry Buchmeyer

By Judge Jerry Buchmeyer

A nd, a few more examples of what The Witnesses may
have in store for you ... if that case is actually tried.

The Law And That Guy Newton

Regular contributor and fellow deposition addict Richard
McCarroll of Austin (Brown, Maroney) finally turns to court-
room testimony - and he "offers the following in a case where
the expert for the plaintiff professed to have expertise in phys-
ics":

Q. You claim to have expertise in physics. Please tell us
what Newton's first law is?

A. (Pause) Well, I don't believe I remember that.
Q. Who was Newton?
A. I believe he is the guy who came up with the first law.

Richard adds: "This expert, who became known for the rest of
the trial as 'Newton,' also did not know how many feet were in a
mile, nor could he convert miles per hour to feet per second." 1

Does Orkin Know About This?

Ben Taylor, who works as a briefing attorney for Judge
Kilgarlin of the Texas Supreme Court, found this testimony in a
gas explosion case (reported at 736 S.W.2d 836). He explains
that the defense attorney "was attempting to cross-examine one
of the plaintiff's fact witnesses."

Q. Did you ever see any roaches killed by natural gas.
A. I'm sure a lot of them did when it blew up.
Q. No, but I am talking about -

THE JUDGE: At least I hope so.
Q. Did you see any of those that were blown up.

THE JUDGE: Did you see any mangled bodies of
roaches?

A. Please repeat the question.
Q. Prior to the explosion, did you ever see any roaches that

have been asphyxiated by the natural gas?
A. I wouldn't - I don't recall. I wouldn't know if a roach

had died from gas.
THE JUDGE: A natural death, or -
PLAINTIFF'S ATTORNEY: No autopsies were done on
the roaches.

Q. We don't have any further questions of this witness.

Not To Waste Time

Classic, if not critical, testimony reported in United States v.
Gambino, 598 F. Supp. 646, 649 (D. N.J. 1984): In a call
intercepted on Jan. 2, 1984, Antonio Gambino asked to meet
with Erasmo Gambino and there was the following exchange:

Erasmo: Tell me something, is this to waste time or not?
Antonio: Not to waste time!
Erasmo: Not to waste time7
Antonio: No! We can marry this girl.2

Erasmo: She can be married?
Antonio:
Erasmo:
Antonio:
Erasmo:
Antonio:
Erasmo:

Yes!
Did he like her?
Yes. He like her but, we have to talk.
I understand.
It can be done!
But she's tasty, she's never been out with anyone
else.

Antonio: I know, but you know how it is, they always
have something to say, like her mouth is too big.
They always have something to say, you know
how women are? 3

All in a Day's Work

This one was sent to me by Tom Mills - actually Thomas W.
Mills, Jr., P.C. - of Dallas (Vial, Hamilton). He found it in a
column written for "The Champion" (a NACDL publication),
by Charles M. Sevilla, a San Diego attorney who collects
excerpts from trial transcripts destined to become "Great
Moments In Courtroom History."

Q. What did you do that day, during that day?
A. I went out and crushed somebody's elbow that owed me

some money and then I went and kicked the door in and
took care of some other people, then I went back to the
hotel, took a shower, went out and talked to a police
officer. And after I left him I went down and made a big
scene at the hot dog stand and I came back to the Gilbert
Hotel because he was getting a little bit too upset and
after that, that was it. That was my daytime story.

Q. When you say you created a scene at the hot dog stand,
to what are you referring?

A. Well, I said I created a scene.
Q. What did you do?
A. I was checking another biker's I.Q.
Q. What did you say to the man?
A. You know, I think I forgot.
Q. You personally fought three people?
A. Well, I wouldn't look at it as fighting three people. I look
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at it as a good workout.
Q. How did you almost put him in the hospital?
A. I don't know - let me crush your hip bone a little bit and

see what happens.
Q. You didn't do anything wrong, did you, with this man

that slipped down the stairs?
A. I helped him along.

Industrial Strength Stupid Questions

In this Canadian trial, the spectators - if any - were treated
to a World Class performance by a lawyer who was trying to
examine a farmer:

Q. What has the property been used for over the past three
years?

A. The previous two years, farming, and this year, noth-
ing. They were droughted out so we never realized
anything. The payments were being made out of the
farm until the drought hit us.

Q. When is this drought you are talking about?
A. 1982.
Q. The spring of 19827
A. Spring, summer, and fall. Peace River country was 90

percent wiped out because of lack of rain.
Q. When did you last work?
A. Last spring when I put the crop in.
Q. How could you put the crop in if there was a flood7
A. Do I have to answer that?
Q. Yes.
A. I don't think it deserves answering.
Q. Why?
A. Because we didn't have a flood. I told you we had a

drought.
Q. Drought. Sorry.
A. That's right, and you put your crops in the spring. Do I

have to explain the farming procedures to you?
Q. I'm sorry. Do you own any farm equipment?
A. I have my name on a tractor.
Q. What kind of tractor7
A. A White tractor - and a Case 1030.
Q. That is a Case 1030 white tractor?
A. Yes.
Q. How much is owed on that?
A. $21,000 on the two of them.
Q. Two of what?
A. The two tractors.
Q. I only heard you describe one tractor.
A. I said I own two tractors, a White tractor and a Case.

White is the name of the tractor.
Q. I'm sorry. I don't know much about tractors.

Promises, Promises...

This "war story" from the ABA Journal bears repeating
repeating: The defendant, a 15-year-old boy accused of stealing
a car and leading the police on a high-speed chase, was appear-
ing in juvenile court for the second time before the same judge.
The judge noted that fact, and then chastised the boy "about the
dangers he had created by his reckless efforts to avoid arrest."

Defendant: But judge, I did it for you.
The Judge: What? You did it for me?
Defendant: Oh yes, judge. That last time I was in trouble I

promised you I would never get arrested again
- and I was just trying to keep my promise.

But I'll Try To Do Better

Emmett Colvin of Dallas (Of Counsel to Bruner, McColl)
admits that "the late Jim Bowie - of Dallas, not the Alamo -

and I told this story so many times with embellishments, that
the truth may have been lost in the process." Nevertheless, "the
complaining witness in an attempted murder case came to the
D.A.'s office for questioning," and this took place:

Q. O.K. Henry, tell us what happened.
A. Well, I was in this bar and this other dude and I got into a

tussle and he said that he was going home to get his gun
and shoot me!

Q. What happened then?
A. Well, that's exactly what happened. He came back in

with his gun and I was standing in front of the bar. He
shot me in the stomach and I fell back, flat on my back.
Then he looked down at me and said, "You ain't dead
yet - I'm gonna shoot you again!"

Q. What did you do, Henry?
A. Well, I didn't do nothing. I just looked at him and said,

"Wait a minute man - gimme time - I'm dying as fast
as I can."

It Only Hurts When I Laugh

An elderly farmer - who hadn't been to town in many years
- hitched his horse to the rig, called his dog, and went to See
the Sights. Of course, at the first interstate near town, a speed-
ing car hit the rig, demolishing it and seriously injuring the
farmer and his horse and his dog. At the trial of the personal
injury suit brought by the farmer, a police officer testified that
he arrived immediately after the accident; that he asked the
plaintiff/farmer how he felt; and that the plaintiff said, "I never
felt better in my life." Then, the plaintiff was re-called by his
attorney:

Q. Did you really tell that police officer that, after the
accident, you never felt better in your life?

A. Yep, that's what I said.
Q. I want you to explain that, please.
A. Well, you see, I was knocked unconscious in the acci-

dent, and when I came to I saw this officer examining my
horse, and then he took out his gun and shot him in the
head. Then he examined my dog and shot him in the
head. Then he came to me and asked, "How do you feel?"

A Couple of Footnotes

1. Richard McCarroll adds: "In some future column, I would suggest
that you address the question of why lawyers "prove up" facts,
rather than simple "proving" them or "proving down" facts.

2. Of course - just as you suspected - the DEA Special Agent
testified that this was a "marriage code" used by Antonio Gambino
to inform Erasmo Gambino of the status of his heroin negotiations
with the undercover agent.

3. But the Last Word on "code language" of federal agents is from U.S.
v. Marshall, 488 F.2d 1169, 1171 at fn. 1 (9th Cir. 1976): "The agents
speak in an almost impenetrable jargon. They do not get into their
cars; they enter official government vehicles. They do not get out of
their cars; they exit them. They do not go somewhere, they proceed.
They do not watch or look; they surveille. They never see anything;
they observe it. No one tells them anything; they are advised. A
person does not tell them his name; he identifies himself. A person
does not say something; he indicates. They do not listen to a
telephone conversation; they monitor it. People telephoning do not
say 'hello'; they exchange greetings. ... .An agent does not say what
an exhibit is; he says what it purports to be. The agents preface
answers to simple and direct questions with 'to my knowledge.'...."

Jerry Buchmeyer is a federal district judge, Northern District
of Texas, in Dallas.
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