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The Erudite Judge,
The Tactful Judge,
And The Judge
Of Considerable Experience

Jerry Buchmeyer

By Judge Jerry Buchmeyer

J udges should, of course, be thorough and tactful and
attentivel-as illustrated by three forensic fables by "0":

The Erudite Judge and the Question of Doubtful Admissibility;
The Tactful Magistrate and the Much Respected Colleague; and
The Judge Who Closed His Eyes. 2

The Erudite Judge considered himself Rather Hot Stuff and,
at the slightest opportunity, would "Enrich the Law Reports
with a judgment in which he discussed All the Authorities,
Exposed the Fallacies of Deceased Members of the Bench, and
Generally Cleared Things Up for Posterity." During one trial,
the plaintiff's counsel asked the witness what the Charwoman
had said when the witness told her the plaintiff had fallen over
the pail on the stairs. Naturally, the Erudite Judge directed the
witness not to answer the question-and, after a Protracted
Argument, adjourned so he might Consider the Matter Fully.3

The results:
"The Next Day the Erudite Judge Loosed Off a Splendid

Bit of Work. No Aspect of the Law of Evidence was Left
Untouched. Beginning with the Pandects of Justinian, the
Erudite Judge Took his Hearers through the Canon Law and

the Year-Books, and thus Traced to its Source the Doctrine
of the Inadmissibility of Hearsay Evidence. By Eleven Forty-
Five the Erudite Judge had Got to Whitelock v. Baker (13
Ves. 514), Declarations by Deceased Persons, Inscriptions
on Tombstones, and the Facts Properly to be Regarded as
Res Gestae. At Long Last, when the Stenographers were
Shewing Signs of Exhaustion, the Erudite Judge Reached the
Conclusion that the Question was Admissable.

"The Witness having Returned to the Box Counsel for the
Plaintiff Once More Enquired: 'What did the Charwoman
Say when you Told her that the Plaintiff had Fallen Over the
Pail on the Stairs?'

"The Witness Replied that the Charwoman hadn't said
Nothing. He Added that he wasn't surprised, which the
Charwoman was as Deaf as a Post."

The Tactful Judge, who had dined Very Comfortably the
night before with a Much-Respected Colleague, convened court
to deal with the Business of the Day. To his surprise, the first
defendant was his Host of Last Night-who had continued his
Merry-Making into the Wee Hours and had been arrested with
other Drunk-and-Disorderlies. The situation was Distinctly
Awkward, particulary since the Much-Respected Colleague
had given his real name and address. However:

"The Tactful Judge did not Lose his Head. Sternly
Addressing the Culprit as John Marmaduke Bundlepump (a
Name which Occurred to him on the Spur of the Moment),
he told the Much-Respected Colleague that his Attempt to
Conceal his Identity, Based as it was upon a Superficial
Facial Resemblance to a Public Servant of Unblemished
Reputation, was as Mean as it was Dishonest; and that in All
the Circumstances he Could not Inflict a Smaller Penalty
than a Fine of Ten Pounds. The Defendant must also Pay the
Doctor's Fee. He Hoped it would be a Warning. It was."

The Judge of Considerable Experience was trying a Case of
Unexampled Dullness. The plaintiff's counsel opened by dron-
ing a multitude of authorities, including the well-known deci-
sion of the House of Lords in The Overseers of the Parish of
Criggleswick v. The Mudbank-Super-Mare Docks & Harbour
Board Trustees & Others. The Judge, who had never been So
Bored in his whole Professional Life, fell into a Gentle Doze
which soon developed into a Profound Sleep. Suddenly, he was
aroused by the cries of "Silence" with which the bailiff pre-
cluded the Coming Judgment: the case was over and the Judge
had Absolutely No Notion of what the counsel for the defen-
dant had argued. Was the Judge dismayed?

"Not at all. He Assumed a Look of Lively Intelligence and
Said that, as he had Formed a Clear Opinion, no Useful
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Purpose would be Served by His Reserving his Judgment. He
Admitted that During the Course of the Excellent Argu-
ments which had been Addressed to him his Opinion had
Wavered. But, After All, the Broad Question was whether
the Principle so Clearly Stated in the House of Lords in The
Overseers of the Parish of Criggleswick v. The Mudbank-
Super-Mare Docks and Harbour Board Trustees & Others
Applied to the Facts of the Present Case. On the Whole,
despite the Forceful Observations Made on Behalf of the
Defendants, to which he had Paid the Closest Attention, he
Tought it Did. It was Therefore Unnecessary that he should
Discuss a Variety of Topics which, in the View he Took
Became Irrelevant. There would, accordingly, be Judgment
for the Plaintiffs, with Costs; but, as the Matter was One of
Great Public Interest, there would be a Stay of Execution on
the Usual Terms. The Judgment, which was Appealed
Against in Due Course, was Affirmed both in the Court of
Appeal and the House of Lords; the Lord Chancellor Com-
menting, in the latter Tribunal, on the Admirably Succinct
Manner in which the Experienced Judge had Dealt with a
Complicated and Difficult Problem."4

Coming Next Month:
The Witnesses

1. Judges should also furrow their brows a lot during trial (brow-
furrowing being a required course at the school for new federal
judges conducted by the Judicial Center in Washington, D.C.).

2. From Fifty Forensic Fables by "0" (the pen name of Theobald
Mathew), published by Butterworth & Co. (London 1961).

3. Although not as fully as the trial judge in a sodomy case, North
Carolina v. Crouse, 22 N.C. App. 47 (N.C. 1974): "Defendant
brings forward numerous assignments of error directed to the
court's instructions to the jury. Again, as he did in State v. Gray,
21 N.C. App. 63, 203 S.E.2d 88, the trial judge gave the jury his
understanding of the 18th and 19th Charters of the First Book of
Moses, called Genesis. He also recited some of the statutory
history of the act with which the defendant was charged and the
genealogy of English royalty. Although the Judge's monologue
was inappropriate, we do not believe the error was prejudicial to
the defendant.

4. Sleeping Judges in Texas need not recover so quickly-since
there is authority that sleeping during trial is harmless error
unless the complaining attorney can prove just when you went
to sleep. In Jackson v. State (May 1982), the Texas Court of
Criminal Appeals rejected the claim that Jackson's conviction
for resisting arrest should be reversed because the trial judge
"had fallen asleep during the trial and did not hear an objection
by the defense attorney." Although it was conceded that "the
trial judge did momentarily lapse into a subsconscious state,"
the record did not reflect when this occurred-whether "imme-
diately prior to the objection being made or at some [other]
point." The Court realistically concluded: "Though such judi-
cial conduct can never be condoned, nevertheless, given the
proper facts, it maybe understandable." (Dallas Morning News,
May 20, 1982)

THE TEXAS
WORKERS COMPENSATION DESKBOOK

is the most complete reference available
"An excellent complete and ready reference for "The Texas Workers' Compensation Desk Book
the busy trial lawyer and judge confronted with is a long overdue publication which will benefita workers' compensation problem. As a former the defense lawyer and insurance carrier as well.
trial judge, I would have found it also a valuable / The excellent format and indepth treatment pro-
tool for a quick understanding of the context of vides further understanding of this complex area
an immediate question presented. It compen- of the law."
sates well for the inattention given workers' Ted Flahive, Attorney
compensation in most law schools' formal legal Flahive & Ogden
education." Austin, Texas

Franklin Spears "The most concise and precise treatise ever writ-
Associate Justice ten on the subject and should become every trail
Supreme Court of Texas . .... Jlawyer's Bible."

Jim Kronzer, Attorney
Houston, Texas

The Texas Workers Compensation Deskbook is designed and used by:
Judges, IAB Personnel, Lawyers, Legal Assistants, Insurance Adjusters, Employers, Health Care Providers.

NOW! $95 For Deskbook and 1985 Update - For the beginner

(The veterans already have it!)

$35 Update alone

Texas Residents Add 55/,% Sales Tax. (During the months
January thru August of 1987 sales tax will be 6%%).

Mail your check to Workers Comp Press
126 Villita St.
San Antonio, Texas 78205

February1987 Texas Bar Journal 237




