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‘“‘Everybody Has
A Deposition Story:”’
The Final Chapter?

By Jerry Buchmeyer

W hen we left the last episode, Jack and Billy and Uncle
Jim were still trying to locate the pitchblend deposits
and get the uranium for the scientists at Hudson High! — while
et cetera was continuing to warn you about What May Happen
(And Probably Will) if you don't stop taking depositions. So,
let’s continue...

Strike That From The Record

Lynn Brooks of Dallas—a court reporter and Book Review
editor of the National Shorthand Reporter—was taking a depo-
sition with some Phoenix lawyers when this Rather Unfortu-
nate Exchange took place:

“Mr. Ostenson: Could you go back and find the place
in the record where I first asked the witness about
Samaritan Health Service’s intentions with regard to try-
ing to keep the Mayo Clinic out of Scottsdale?

The Court Reporter: ‘Question: Did Mr. Teng say that
he had agreed with Mayo that Mayo would build a
tertiary-care hospital in the Scottsdale area?’

‘Answer: No. I think I would have remembered that.’

‘Question: Did Mr. Teng say that he had discussed
SHS's desire not to have the Mayo Clinic build a tertiary-
care hospital in the Scottsdale area?’

Mr. Ostenson: “So what Mr. Teng said was, 'Hold the
Mayo?”

Lynn adds that the attorney instructed her to leave this out of
the record, and that she did—but told the attorney “it was so
good that [she] was going to send it to [the National Shorthand
Reporter] for our 20,000 plus readers’ enjoyment.”

How Can We Find You For Trial?

Vicki Reeser a Certified Legal Assistant working in Amarillo
(with the Underwood, Wilson firm), found this gem while she
was summarizing the deposition of a witness who was 59 years
old when he was asked:

“Q. Is there someone who would always know your
whereabouts in the event this matter should go to
trial?

Oh, yes. My brother. Joe Smith.

Okay.

And my wife would if she’s not with me.

Okay, Do you have any children living here in the
area that might always, would always know?

I have one living at home right now. She’s a college
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graduate, she just graduated. She's looking for a job
so she might or might not be there.

Q. Okay.

A. Thave a son who lives here in town. John Smith.

Q. Okay.

A. My mother is Helen Smith, she'll always know [where
Tam].”

Vicki adds that, at the time of this deposition, the mother
“was around 90 years old.”

Did I Really Hear That?

Mick LaVelle of Phoenix—who has finally contributed some
stuff I can print in a family magazine2—claims, of course, that
all of these happened to some other lawyer.

“Q. Officer, what led you to believe the defendant was
under the influence?

A. Because he was argumentary and he couldn’t pronun-
ciate his words.”

“Q. And who is this person you are speaking of?
A. My ex-widow said it.”

Q. What is your name?

A. Ernestine McDowell.

Q. Andwhat is your marital status?
A. Fair”

“Q. Prior to the accident, were you sexually active?
A. Mainly I just lied there.”

Beam Me Up, Scotty!

William Powers of San Antonio (Plunkett, Gibson & Allen)
was—despite the repeated warnings in this series—taking a
deposition in a “routine” accident case, when this remarkable
exchange occurred:

“Q. Isit possible that you arrived at the south side of the
intersection, and then the westbound cars on Sahara
stopped before you proceeded across?

A. It's certainly possible.

Q. Is it possible that you would have proceeded across
the intersection from the south side of Sahara to the
north side of Sahara within five or 10 seconds of the
time when the westbound vehicles on Sahara were
stopped?

Yes, that's quite possible.
When you heard this crash when you were in position
labeled “Robinson” on the exhibit, did you turn to
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your left to look at those vehicles, or did it startle you
such that you just ran across the street?

A. I—I have this impression of just teleporting to the
opposite side of the street, so 1 did not turn and look at
them, no.

Q. Thave never heard the word “teleporting.” What does
that mean to you?

A. It's going from point “A” to point “B” without cross-
ing the space in between.

Q. You are talking about flying?

A. No. Without crossing. You vanish over here, and you
reappear over here,

Q. Sounds quite magical.

A. T'm surprised you never heard that word. 1 use it all
the time.

MR. CENNAMO. It is science fiction, Star Trek.”

Dor’t Let Him Put Words In Your Mouth ,
Gordon Shapiro of Dallas (Jackson, Walker) was taking the
deposition of a plaintiff who had been involved in a multi-car
collision on Central Expressway—when, without warning, the
case suddenly took a “mystical twist.”
“Q. You weren't even thinking or concentrating about
that (turning left or right] at the time, were you?

Witness: Should I tell him?

Mr. Herrera: Be honest with him. Don't let him put words
in your mouth.

A. Let me tell you the reason I know that I was Jooking
forward, is because I said, ‘Oh, Father, look what's
happened,” Okay? It's a form of praying. I said, ‘Look
what happened.’

It's a Sesqulcentenmal
Christmas!

With The Texas Courthouse Revisited $25, a
new printing of The Texas Courthouse $25,
and Texans Garden of Trivia, $7.95.
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Q. Okay. Well, I'm not asking you where you were
looking.

A. Well, the car was forward, okay? And the reason that
I know is because I turned around to look, and there
were angels all around my car, and I looked in the
rearview mirror, and angels were all around my car;
and I looked, and I knew which way I was facing and
that my car was straight.

Q. When you were looking stralght ahead, and you had
this vision of the angels, what did you understand that
to signify?

A. Well, there's a scripture in the Word of God that says
that the angels encamp us, and that he watches over us
and protects us, and I took that to mean that God
knew exactly where I was and what was happening to
me.

Q. Since that time, have you ever had visions again,
anything similar to that?

A. Yes, some. | had read an account by a lady who had
‘gone to heaven,’ and where she had experienced talk-
ing to people in heaven, and coming back into her
body, and relating that she had seen her home in
heaven. And I was touched and moved by her story.
And so yes, ] remember one Saturday morning I woke
up, and I heard someone say, ‘Look,” and it—you
know how you turn when you hear someone, the
sound of the voice; and so I turned, and I saw my
house in heaven.

Q. Andyou've had other experiences like that too?

A. Not very many more.

Mr. Shapiro: I'll pass the witness.”

What Really Happened?

Charles E. Huebner of Houston “recalls” the following dur-
ing a domestic relations matter, when the husband’s attorney
was cross-examining the wife in connection with a motion for
temporary injunction:

“Q. Did you see who fired the fatal shot?
A. No, butIknow my husband did it!
Q. And—what was the deceased doing in his shorts, in
your bedroom, at 5 a.m. on that Sunday morning?
A. Hehad volunteered to guard me during the night.
JUDGE:
Let it be known that ‘Equity does not aid a Volun-
teer.””
Heubner adds: “The Judge presiding remarked afterward, that
this was his first use of an Equity phrase since law school.”

‘What Was The Cause of Death?

Wilson Dixon Wiles of Dallas (Bailey and Wllhams) was
representing one of three doctors who were sued in a rural
county after a patient died of pulmonary embolist. The plain-
tiffs alleged a “failure to diagnose,” but depositions revealed
that the defendant-doctors felt that “the patient died of other,
less exotic causes.”

“Q. Do you have an opinion as to what the cause of death
was, doctor, of [the patient]?

A. The good Lord caused it. It was time for him to go.

Q. More specifically, what....

A. Heart failure.

Q. What caused the heart failure in your opinion?

A. Hpypertrophic heart. He had used it too much.”4
Put That Down Honey!

Sid Davis of Dallas (Touchstone, Bernays) sent me the entire
11-page transcript of a classic deposition taken in a products
liability case he had with David Townend of Garland (Brown,



Brown, Chandler & Townend). Sid explains that the witness
“was an elderly gentlemen with no fondness for attorneys. We
took the deposition at his home, and he appeared wearing an
undershirt and hurling profanities.” Sid also notes that “the
opening nine lines put everyone on notice that it would be a
memorable deposition.”

“By Mr. Townend:
“Q. Would you state your name, please.

A. Me?

Q. Yes.

A. Well, goddamn, I haven't changed it for 84 years. It is
Fred Rupple.

The Witness: (To the Reporter) Did you record that?

I'm glad you did. I would like to have a reprint from
that and mail that to me, please, and I will pay you
two dollars.”

After establishing that the witness had been in the business of
selling mirrors for automobiles and “owned the IENEM joint:”
“that Johnson Chevrolet was one of his customers, but he didn't
know what the I year it was”; and the he didn't remember
“what the HEEEM kind of mirrors he sold back then,” Dave
Townend proceeded:

“Q). Have you ever heard of a mirror called a junior west-
coast mirror?
A. Every damn company that made mirrors called them
a junior westcoast—called them a westcoast mirror.
Q. Was there a—did Detroit Products Company sell a
mirror called the junior westcoast mirror?
A

Well, they might have. I don't know whether it was a’

junior westcoast, but every damn company—I'm
repeating. Put this down honey. They made a fac-
simile of any NNl westcoast mirrors that they called
it in my recollection.”

Following several similar hells-and-damns-and- Sl
responses, Dave Townend executed the classic “I pass the wit-
ness” riposte. Then, Sid Davis—who had taken “one of our
brand new lawyers with me so he could gain Valuable Experi-
ence in examining witnesses”’—stepped calmly into the Rupple
Maelstrom.

By Mr. Davis:

“Q. Mr. Rupple, I'm going to show to you what has been
marked as Rupple Exhibit #1. Is this the sales receipt
you were talking about just a minute ago?

A. I have one or two and I threw the son-of-a-bitch
away. Yeah. It says Fred Rupple, one westcoast mir-
ror for $38.’

And it is your recollection that the price indicates to
you that that is not a Detroit Products mirror?

Well, I don’t know what the Il it could be, but
what they call a westcoast mirror is not this thing.
Well, Iwould say it's not a Detroit Products westcoast
mirror as y'all are squawking about.

Okay. But you didn't see that invoice at the time the
mirror was sold; is that correct?

Why, hell, I don't know.

You don’t remember?

Jesus Christ, can you remember 10 years ago what tell
(sic) you wrote down on your pad?”

Sid Davis, having thus finished his lesson for the “brand new
lawyer,” concluded with the time-honored “I think that is all
the questions I have.” And, Dave Townend bravely returned to
establish that the witness had no records of his sales of mirrors
to Johnson Chevrolet.

“A. No, HEEE, no. To my recollection, that is about 11
years ago. Do you think I'm damn dumb enough to
keep all of you—dumb enough to keep copies of
records because, according to the Internal Revenue
Service—I destroyed the HEEEM things and threw
them away.”
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Sid in retrospect, says that his only regrets are “that the pre-
deposition and post-deposition exchanges were not reported.”

The Final Chapter Revisited?

With that, [ rest my initial (but overwhelming) case against
depositions. Oh, we will no doubt—with the help of those who
still haven't sent me their deposition stories—return to this
problem periodically. In the meantime, we must address
another Major Issue: what may happen if you do not settle the
case, if you actually have to go to trial, and if you are forced to
confront what every lawyer should fear...The Witnesses!

1. See Harmon, The Great Radio Heroes, pp. 243-63 (Doubl-
eday 1967). Or just ask anyone over the age of 45 who

admits to listening to the radio every afternoon during
World War II.

2. Mick LaVelle’s other contributions may well motivate
me—notwithstanding the Meese Commission Pornogra-
phy Report—to finally do the long-promised X-rated et
cetera series.

3. Other items of note in this Newsletter: “Judge: Welcome
back to Germany, Captain. I understand you have been
back to the States and have returned for this trial. Defense
Counsel: Yes, your Honor, except it is my understanding
that this is Korea.”....”Counsel: How far from the main
road were you? Witness: Should I express it in meters?
Counsel: Yes, please. Witness: I don't know.”

4, Dick Wiles concluded this story by admitting: “I shudder
to think what the doctor’s opinion would have been if the
patient had died of veneral disease.”

Jerry Buchmeyer is a federal district judge, Northern
District of Texas, in Dallas.

License To Distribute Material
On Software Available

Nonexclusive, nontransferable licenses to
distribute on software many of the forms con-
tained in the State Bar's publication Texas
Family Law Practice Manual are available.
Similar licenses to distribute on software cer-
tain of the material contained in the State Bar’s
publication Legal Form Manual for Real Estate
Transactions are also available. Verbiage of
the legal forms sold separately by the State Bar
is not included in the licensed material. Basic
terms of each agreement include a two-year
term and a $500 fee. :

Parties interested in obtaining such a license
may write: Software License, ¢/o Office of the
General Counsel, State Bar of Texas, P.O. Box
12487, Austin, 78711.
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