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Dignitas,
Semper Dignitas

By Jerry Buchmeyer

There are strange things done 'neath the noon-time sun by
lawyers who toil for gold in Anchorage - as evidenced by

The Alaska Bar Rag. This irreverent, often sardonic, and mar-
velously humorous publication of the Alaska Bar Association is
the creation of Bar Rag Editor Harry Branson. It is published
sporadically1 - one edition was the "June, July, August Sum-
mer Catch-Up Issue," another was the "Suddenly It's Spring
February-March-April Edition" - but it always reflects
Harry's belief "that the Bar and Bench can occasionally afford a
kidding, especially when its members are taking themselves too
seriously. "2

"Helping" to maintain the Bar Rag's credo - Dignitas,
Semper Dignitas 3 - is a column written by Gail Roy Fraties
(more about Fraties later). For example, consider his all-too-
truthful column about legal fictions and insurance companies:

The Swivel Case

Court watchers have awaited with interest the Supreme
Court's opinion in Swivel v. Fulano DeTal, Inc., in which
popular Anchorage trial attorney Ben Walters had attempted
an innovative approach to jury argument. In the words of Mr.
Chief Justice Rabinowitz:

"In this case, Plaintiff's attorney - in closing argument -
stated to the jury, 'Some of you no doubt have wondered
why I questioned you extensively in my voir dire of the jury
panel concerning whether or not you believed in the tooth
fairy, the Easter bunny, and Santa Claus. You will have
noted that those of you who replied in the negative were
assiduously challenged by defense counsel, whereas I kept as
many of you as I could. I think that it is appropriate to say
that I sought a jury which was in the proper frame of mind to
evaluate his Honor's forthcoming instruction that an insur-
ance company is not a party to this case.'

Trial Judge Victor Carlson thereupon did a brief but spirited
in-court imitation of a brown bear with its foot in a trap, and
granted a mistrial and a dismissal of the plaintiff's case, with
prejudice. From that decision, plaintiff appeals.

"It has been a time-honored custom in the courts of Alaska,
as throughout the civilized world, to honor certain legal fictions
[citations omitted] and it is not for this court, which even in its
more rational moments contends that the rulings of the

Supreme Court of the United States form but a threshold for
our decisions [State v. Ravin, et al. ] to avoid the decision which
faces it now. The fictions of which I speak, number among
them, but are not limited to, the suppositions that:

1. The defendant in a criminal case is presumed innocent.
2. Any witness is presumed to tell the truth.
3. The jury will not discuss the case among themselves

(much less with their families and neighbors) before the
evidence is in.

4. They will pay no attention to what the judge or counsel
have done in their presence, merely because they are
instructed not to do so.

5. They will forget testimony, once heard, because the
judge later rules that it is inadmissible.

6. There is not an insurance company lurking somewhere
behind every effective defense of a civil case.

"The Alaskan people, however pragmatic and simplistic, are
highly intelligent individually or in a group. It is inconceivable
that such persons can sit through a two-month trial, involving
- as they usually do - witnesses flown in from the Persian
Gulf and eating their heads off in the lap of luxury while
awaiting the vagaries of a 'trailing calendar' - and remain
convinced that all of this is being financed by the defendant/
motorist.

"It is obvious, even to the untutored eye, that either the
federal government or some insurance company is on the job,
and has deep pockets, it appears that they have about equal
rank. As a practical matter, it is almost impossible to avoid the
subject of insurance, once counsel have determined to raise the
subject. It does not seem to us that plaintiff's counsel should be
forced to demean themselves by the usual ruses - some of
which are as follows:

1. Question: 'Do you own controlling interest in any
insurance company?' (directed to average middle class
jurors).

2. Instructions to one's own witnesses: 'Now, don't men-
tion any word beginning with T - but did you report this
accident to anyone other than the police?'

3. The time-honored 'blurt-out' by the plaintiff: 'He said
his insurance would pay for it.' All of us, as former trial
practitioners, are aware of many similar examples.

"I'm sure the Alaska Bar is well aware that I could go on for
50 more pages but I like to be unpredictable. Suffice it to say this
court finds plaintiff's argument not only harmless, but refresh-
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ing - and remands the case to the trial court for action in
accordance with this opinion (if it can figure out what that may
be).

"Mr. Justice Burke (dissenting): 'I must disassociate myself
from any attempt of this court to make sense. Mystery is what
the public demands, and mystery is what we have consistently
given it. I would affirm."

1. Bar Rag Editor Harry Branson defends this publication
schedule: "In the interests of justice we have abandoned the
Gregorian Calendar and adopted the Court Calendar Sys-
tem in which real time is a matter of indifference."

2. The Bar Rag's Poetry Contest - Instant Fame! Dignified
Judges! Glittering Prizes! - was explained: "I heard a pithy
saying once to the effect that all attorneys must be either
poets or bookkeepers. We are planning a bookkeeping con-
test for sometime in the future. Right now we would like to
see how many poets we have."

3. "Dignity, Always Dignity." (Everyone knew this but you!)

4. Other "legal fictions" suggested after this Fraties column
included "you are to consider the defendant's multiple con-
victions (for buggery on minors) only as they reflect upon
his credibility." And a Leavenworth inmate (commenting on
Fraties' unsuccessful appeal of his conviction): "If the error
was so damn harmless, why am I doing 45 years?"
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Rice University
help attorneys?
With these three outstanding seminars on legal
and ethical issues.

Statistics in the Courtroom
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- how to use statistics in the courtroom and

make them understandable to juries.
Cosponsored by Price Waterhouse

Business Ethics
February 25
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Employment Laws
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