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Kmicz v. Kmicz (& Others)

Speaking, as we sometimes do, of "The Rule." And
of "Form 1120 POL's" and "exempt orgs." And of
"toehold acquisitions." And of "10-K's" and "8-Q's."
And so it goes . . .

There is no Rosetta Stonel Each area of the law
commands its own language; each specialty of the
profession talks to itself in its own unique and mostly
unintelligible jargon. Consider the subtle example by
Judge John R. Brown of the Fifth Circuit in Phinney
v. Tuboscope Co., 268 F.2d 233 (5th Cir. 1959):

"As we struggle through this intricate web of
definitions, exclusions, provisions, exceptions,
cross references, limitations, provisos and a gen-
eral but unavoidable obscurity, it is our conclu-
sion that § 430(e)2(B)(i), expressly incorporating
§ 445(g)2(B), impliedly carries with it § 445(g)(3),
though not necessarily that portion of § 461
impliedly incorporated by the reference to §
462(g) in § 445(g)(1), so that the attribution
rules f § 503(a)(1)(2)(5) make ownership of the
corporate stock by the minor beneficiaries of a
trust the ownership of the father, and thus
pushes the stock ownership beyond the critical
50% to make thereby a new corporation an old
one. Perhaps this needs some elaboration."

Nevertheless, it is still possible for a dedicated

judge to craft a concise,' understandable and even
erudite opinion.2As in: Decree refused. With Dispatch.
No comment needed.

3

"Fuller, P.J., July, 1921.
Libel in divorce by husband against wife.
Answer by wife.
Issue on cruel and barbarous treatment.
Trial by judge without jury.
She his second.

He her second.
Her dowry to him five ready-made children.
His contribution to her the same number.
None added since.
She, without a vestige of feminine loveliness.
He without a mark of masculine attraction.
From start to finish a perfectly inexplicable and hope-

less connubial absurdity.
One averred ground of divorce, her cruel and bar-

barous treatment.
Another, indignities to his person.
Only proved specific instance of former his nose

broken by her use of stove lifter.
Only proved specific instance of latter her unladylike

behavior in the privacy of nuptial privilege.
Nose possibly broken in self-defense as testified.
Unladylike behavior possibly incited by his own lack

of good manners.
No course of bad treatment on one side more than

on the other.
Blame balanced as six and half a dozen.

April 1983 Texas Bar Journal 525



Et Cetera

Mutually mean.
He mean enough to seek a divorce.
She mean enough to resist.
Parties too much alike ever to have been joined in

marriage.
Also too much alike to be separated by divorce.
Having made their own bed must lie down in it.
Lying out of it, no standing in court.
Decree refused with allowance to respondent of $25.00

for counsel fees to be paid by the libelant."

1. Do not see the opinion submitted as use for a
model by the newest federal district judge in
Dallas: Hampton v. North Carolina Pulp Co., 49
F.Supp. 625 (E.D.N.C. 1943) (courtesy of Win.
E. Collins).

2. Imaginative citation of authorities helps. So, the
Texas Supreme Court cited Ed McMahon of the
Tonight Show - in holding that it was not

improper for defense counsel in a worker's com-
pensation case to engage in hyperbole by arguing
to the jury that the plaintiff "drove by a thousand
doctors" to see the one who testified at trial: "Ed
McMahon to Karnack, the Mystic from the East,
April 4, 1979, "'A thousand welcomes to you.'
Tonight Show, NBC." Standard Fire Ins. Co. v.
Reese, 584 S.W.2d 835 (Tex. 1979) (footnote 1).
But the Fifth Circuit topped this by citing the
classic "Yertle the Turtle" in an opinion affirming
Judge Wm. M. Taylor's reinstatement of a "fire-
person" discharged for criticizing a superior:
'Silence,' the King of the Turtles barked back,
'I'm king, and you're only a turtle named Mack,"'
Dr. Seuss (T. Geisel), Yertle the Turtle and Other
Stories (Random House 1950). Davis v. Williams,
598 F.2d 916 (5th Cir. 1979) (also in footnote 1,
of course).

3. Except the citation for this remarkable opinion:
Kmicz v. Kmicz, 50 Pa. County Ct. 588 (Common
Pleas, Luzerene County, Pa. 1921).

cc LET CAPITOL COMMERCE REPORTER
SOLVE YOUR PROBLEMS
CONCERNING:
* FRANCHISE TAX INFO * UCC FILING SERVICE
* CHARTER SERVICE * UCC SEARCHES
* FILING ARTICLES OF INCORPORATION

FOR PROMPT, EFFICIENT SERVICE CALL 512-443-2992
OR OUR NEW TEXAS WATS NUMBER 800-252-9335
OR WRITE RO. BOX 1572, AUSTIN, TEXAS 78767

526 Texas Bar Journal April 1983




