
Et Cetera

- -r Jerry Buchmeyer

The Jury Charge

© Jerry Buchmeyer, 1981

Will Rogers thought that "A jury should decide a
case the minute they are sworn in, before the lawyers
have had a chance to mislead 'em."

Perhaps this was not Such A Bad Idea-because,
after the lawyers are through, the judges get their
chance. And, although difficult for most of us to be-
lieve, there are occasional problems with the Jury
Charge.

One was related in The Experienced Judge, The Run-
ning Down Case, And The Law Relating to Contribu-
tory Negligence.' In a Running Down Case involving
the plaintiff's motor car and a taxi-cab, the defendant
alleged that the accident was due to the negligence or, in
the alternative, the contributory negligence of the Plain-
tiff Herself. The Experienced Judge (a person of Robust
Intellect) instructed the jury to determine whether the
accident was caused by the negligence of the plaintiff or
that of the defendant. However, when a motion for a
new trial was filed, the Experienced Judge concluded
that his simple, concise charge had failed to explain
sufficiently to the jury the Law of Contributory Negli-
gence. Shortly thereafter, the Experienced Judge had
another Running-Down Case to try, and:

... This Time he Determined there should be no
Mistake about the Law. So he Told the Retired Dra-
per, the Lady in Glasses, the Dejected Publican, and
the Nine Others who Composed the Jury All About
It. They were, he said, to Consider whether (if they
Thought that the Motor had in fact been Guilty of
Contributory Negligence) the Taxi-Cab could by the
Exercise of Reasonable Care have Avoided the Con-
sequences of Such Contributory Negligence. Further,
they Must Ask themselves whether it was the Motor
or the Taxi-Cab which had the Last Opportunity of
Avoiding the Negligence of the Other. Thirdly, they
must Enquire whether the Negligence of the Motor,
or that of the Taxi-Cab, could be Deemed to be the
Proximate, as Distinguished from the Remote, Cause
of the Plaintiff's Injuries. Fourthly, they must Tell
him whether they Regarded the Negligence of Either
as the Efficient or Decisive Cause of The Accident.

Lastly, they Must Bear in Mind that if the Confusion
of the Driver of the Motor had been Induced by the
Want of Skill and Caution on the Part of the Taxi-
Cab they should Give Due Weight to that Fact in
Forming an Opinion as to the Degree of Responsibil-
ity which must be Attributed to the Former. The
Experienced Judge then Read to the Jury at Length
Various Relevant Cases Contained in the Law Re-
ports including Dublin, Wicklow & Wexford Rail-
way Co. v. Slattery, 3 App. Cas. 1155; Radley v. L.
& N.W Railway Co., 1 App. Cas. 759; and The
Bernina, 12 P.D. 36. He Finished Up with the
Speeches of Their Lordships in The Volute [1922] I
A.C. 129, Adding, however, the Warning that the
Jury might Disregard the Provisions of the Maritime
Conventions Act of 1911....
The result of this Magnificent Charge: After deliber-

ating for hours, the jury announced there was No Hope
of Agreement, and a mistrial was declared. But, since
the plaintiff's financial resources were now exhausted,
the case gave no Further Trouble.

However, the plaintiff fared better, under an equally
remarkable jury charge in Daisy Whiffle v. Twitter Bird
Seed Company.2 The facts of this case "which created
quite a sensation in justice court circles," were relatively
simple: Daisy Whiffle, a "professional woman" (i.e. a
snake charmer in a circus), was riding in an open tour-
ing car on a cold and wintry day with her baby rattle-
snake coiled around her neck. The little snake became
cold and still and Daisy, glancing down, thought the
snake was dead. Horrified, she took both hands from
the steering wheel and clutched the snake to her bosom.
The driver of a car approaching from the other direc-
tion-in an effort to avoid a collision-drove onto the
sidewalk, tried to scale the side of an adjoining building,
but fell back into the path of Daisy's car, and they
collided. Neither driver was hurt, but Daisy's rattle-
snake-frozen and stiff as it was-cracked fatally in
three places.

The attorney for the plaintiff Daisy Whiffle3 saw in
these facts most of the elements of an Almost Perfect
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Case. He explained how the one missing element, A
Deep Pocket, was added:

"...There was Daisy Whiffle, a woman. I looked at
her and for the first time I saw she was beautiful-all
clients look beautiful to me. There was a strong
emotional appeal, a woman's love for her deceased
pet. Plenty of damages-after all, you can't buy a
live rattlesnake every day. But what it obviously
lacked was a corporation defendant. In order to
remedy this defect I took the deposition of the driver
of the other car. I found that he owned his own car,
that he was unemployed at the time of the accident,
and that never in his entire life had he worked for a
corporation. I also discovered, however, that 11
years prior to the accident in question, he had pur-
chased a package of bird seed from the Twitter Bird
Seed Company. It was a simple little transaction, and
yet I thought I saw in it a sort of embryonic master
and servant relationship, and I thought of that great
maxim of law, 'olim proquerator semper procurator,'
or once an agent always an agent, and that other
even more useful maxim, 'quid jurores non facient,'
or what won't a jury do; and I knew I had my
corporation hooked."
The plaintiff's attorney, of course, filed suit immedi-

ately against the Twitter Bird Seed Company. Although
the defendant was represented by a member of "what in
certain respects was the largest firm in the city," the
plaintiff's attorney made no preparations for trial.' He
didn't even coach Daisy for her testimony:

.1I didn't have to. When she stalked into that
courtroom with her superb animal magnetism, she
was a sensation. She was dressed in canary-yellow
and sheer nerve. Immediately she started broadcast-
ing certain feminine physical waves that made con-
tact with the jury and the judge with devastating
effect.

"As I recall she was rather quick at repartee, too. I
remember one instance in cross-examination. Op-
posing counsel, trying to ascertain the market value
of her dead rattlesnake, very properly asked her
whether it was a male or a female, and she turned to
him and said, 'Sir, that is a question which should be
of interest only to another rattlesnake.' "
Daisy's attorney knew, of course, that her perform-

ance alone was enough to Get the Case to the Jury.6
Then, the jury took care of the rest; indeed, no case has
gone as far as the Whiffle Charge in clarifying the law of
negligence relating to personal injuries:

"The judge issued only one instruction, but it was

unusually lucid and comprehensive. He charged the
jury in effect that 'If you find from the evidence the
plaintiff was a woman and the defendant was a
corporation, your verdict will naturally be for the
lady.' And it was. But isn't that a masterful instruc-
tion? Doesn't it completely express the realities of
modern law? The law is ever striving for certainty
and simplicity, and there we have it in that simple
little instruction."

Hon. Jerry Buchmeyer

1. From Fifty Forensic Fables by "0" (the pen name of
Theobald Mathew), published by Butterworth &
Co. (London 1961).

2. By Robert T Sloan, originally printed in Dicta and
reprinted in The Judicial Humorist by William I.
Prosser (Little, Brown & Co. 1952).

3. Who got the case by an act of God: Daisy Whiffle's
"perseverence that sent her around from one law
office to another even after 20 or 30 lawyers had
turned her down."

4. ". . .I say in certain respects, because of the 17
partners in his firm only two were actually living,
so that the size of the firm depends upon your point
of view, heaven or earth. But any way you look at
it, my distinguished adversary, through his con-
tacts with the departed, was in an excellent position
to secure divine guidance in handling cases...

5. " ... It is not my policy to look up law in advance
of the trial of a lawsuit. I have learned from experi-
ence that no matter how strange and fantastic is my
own notion of the law, it is safe to assume that
somewhere in the reports there will be a decision
that will support it. And maybe I won't have to
look it up at all. I really have, I must confess, a
singular aversion to looking up law. At one time I
seriously considered specializing exclusively in a
certain class of cases dealing with what is com-
monly referred to as 'the unwritten law,' but I
didn't seem able to work up that type of practice."

6. Recent law graduates are "mastered by a fear,
amounting to almost a phobia, that there won't be
sufficient evidence to take the case to the jury. Let
them cross that bridge when they come to it. There
are lawyers who have traveled for years without
sighting the bridge."
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