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The most dramatic opening for a judicial opinion?-

It's the one used by Judge William H. Mulligan for his
“swan song” in United States v. Byrnes, 644 F.2d 107 (2d
Cir. 1981): ’

“Who knows what evil lurks in the hearts of

men? . .."”

That familiar ominous beginning stirs fond memories of
mystery and evil . . . of The Shadow (who, of course,
knows) ... of the diabolical laughter and muystical
powers learned years ago in the Orient by this awesome
avenger of the airways . . . and of Lamont Cranston,
wealthy young man about town, and the Lovely Margo
Lane; his “friend and companion.”

What horrible criminal acts inspired Judge Mulli-
gan’s melodramatic opening? They were dastardly, in-
deed, requiring a special federal grand jury investiga-
tion, the timely aid:of the Royal Canadian Mounted
Police, an expensive trial, and—for those who know
that legal writing need not be tedious and unimagina-
tive—a truly hilarious opinion by Judge Mulligan,
which explained:

“Who knows what evil lurks in the hearts of men?
Although the public is generally aware of the sordid
trafficking of drugs and aliens across our borders,
this litigation alerts us to a nefarious practice hith-
erto unsuspected even by this rather calloused
bench—rare bird smuggling. The appeal is therefore
accurately designated as rara avis.

“While Canadian geese have been regularly crossing,

exiting, reentering and departing our borders with

impunity, and apparently without documentation, to
enjoy more salubrious climes, those unwilling or
unable to make the flight either because of inade-
quate wing spans, lack of fuel or fear of buck shot,
have become prey to unscrupulous traffickers who
put them in crates and ship them to American ports
of entry with fraudulent documentation in violation
of a host of federal statutes (including the Migrdtory
Bird Treaty Act, 50 C.ER. § 21). The traffic has been
egregious enough to warrant the empanelling of a

special grand jury in 1979 in the Northern District of

New York to conduct a broad investigation of these

activities. Even the services of the Royal Canadian

Mounted Police were mustered to aid the inquiry.”

The principal targets of the investigation were Ken-
neth Clare, a Canadian, and Edward Fitzsimmons, a
California attorney whose hobbies included the collec-
tion of Llamas® and exotic birds. “It was believed that
Fitzsimmons and Clare worked together hand or claw in
glove.” In February 1975, Clare sold four trumpeter
swans and two red-breasted geese to Fitzsimmons, but
the import documents falsely described the trumpeter
swans (cygnus buccinator) as “mute swans,” a less valu-
able variety.*

The defendant, Janet Leslie Cooper Byrnes—the sec-
retary to Fitzsimmons and “a quondam zoologist at the
London Zoo and knowledgeable about ornithological
matters”—testified before the grand jury:

“. .. that she did pick up the birds in 1975 but

further stated that after driving away from the air-

port for ten or fifteen minutes, she heard no noises
from the crates. She stated that she stopped at a gas
station, pried open the crates and discovered that all
the birds were dead and in fact so stiff that she
assumed they had been dead for some time.

(D.O.A.). She promptly drove to a municipal dump

where the birds were interred in unconsecrated

ground.”
Because of this testimony, the defendant Byrnes was
indicted on four counts of false testimony before a
grand jury (18 U.S.C. § 1623). She was convicted, fined
$10,000, and placed on probation for one year.

The appeal did not attack the sufficiency of the evi-
dence to support the conviction—but, fortunately, this
did not deter Judge Mulligan from immortalizing the
testimony of Ida Meffert, who “had emigrated from
Germany and had obvious difficulties with the English
language (and) was one of the four government wit-
nesses brought from California to Syracuse for this
momentous trial.” Mrs. Meffert testified, among other
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things,® that in February of 1975 the defendant Byrnes
had delivered four live swans and two live red-breasted
geese to her “pursuant to an arrangement with Fitzsim-
mons whereby Mrs. Meffert and her husband provided
room and board for some of his exotic wildlife.” How-
ever, Mrs. Meffert testified that the swans and geese
were not birds—that, to her, they were waterfowls.*
This resulted in a grueling cross-examination by the
defendant’s attorney “that was apparently aimed at her
ornithological qualifications”:

“Q. Are sparrows birds?

. Ithink so, sure.

. Is a crow a bird?

I think so.

. Is a parrot a bird?

Not to me.

How about a seagull, is that a bird?

To me it is a seagull, I don't know what it is to
other people.

. Isit a bird to you as well or not?

To me it is a seagull. I don't know any other
definition for it.

. Is an eagle a bird?

1 guess so.

. Is a swallow a bird?

I don’t know what a swallow is, sir.

. Is a duck a bird?

Not to me, it is a duck.

. But not a bird.

. No, to other people maybe.

. Where is your husband now, ma’'am?

Up in the Room. Transcript at 400-01.”

The dlfflculty of establishing that swans and geese were

birds, “a proposition not accepted by Mrs. Meffert,”

was obviated by a Government stipulation that both

were birds. So this portion of the opinion concludes:

“ ‘Let the long contention cease! Geese are swans, and

swans are geese.” The Scholar Gypsy, The Last Word,

Stanza 2, Matthew Arnold.” (644 E2d at 110.)

Judge Mulligan then made Short Shrift of the defend-
ant’s argument that the trial court erred by not taking
judicial noticé of the Migratory Bird Permit Regula-
tions, 50 C.ER. § 21 (1979). The argument: these regula-
tions require the registration of all trumpeter swans;
Mrs. Meffert admitted she had never registered the
swans (and, indeed, did not even know of the regula-
tions); therefore, “since they were not registered, Mrs.
Meffert never possessed trumpeter swans.” The rejec-
tion (in kind): Mrs. Meffert testified that swans were not
birds; therefore, the Migratory Bird Permit Regulations
were irrelevant:

. The argument is totally unpersuasive. Count
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II, charging appellant with false testimony that the
swans were mute rather than trumpeters, was with-
drawn from the jury. Thus, the relevance of the
registration was minimal. Furthermore, Mrs. Meffert
admitted that the swans weren't registered. There-
fore, the point was made and her conceded igriorance
of the Migratory Bird regulations hardly establishes
that she didn't possess the swans which she didn't
consider birds in any event. The existence of the
regulations was irrelevant and whether or not Mrs.

Meffert violated them would only confuse the issue

before the jury .

As supporting authorlty, Judge Mulhgan could not resist
citing the Small Birds Act decision: Regina v. Ojibway,
8 Criminal Law Quarterly 137 (1965-66) (Op. Blue, J.).”
See “Judicial Logic: Birds & Ponies,” Texas Bar Journal
(October 1982).

But with all issues resolved, Judge Mulligan now
faced a True Dilemma. Surely, with his brilliant open-
ing, he must have considered ending the opinion with
The Shadow'’s classic finale: “The Weeds of Crime bear
bitter fruit. Judgment of conviction affirmed.” Instead,
since this was Judge Mulligan's final opinion—he re-
signed and returned to private practice in New York—
the opinion, just as fittingly, concludes:

“The judgment of conviction is affirmed, justice has

triumphed and this is my swan song.”

1. “The Shadow, mysterious aide to the forces of law
and order is, in reality, Lamont Cranston, wealthy
young man about town who, years ago in the
Orient, learned the hyponotic power to cloud
men’s minds so they could not see him. Cranston’s
friend and companion, the lovely Margo Lane,
alone knows to whom the voice of the invisible
Shadow belongs . . .” Harmon, “The Great Radio
Heroes,” pp. 55-71 (Doubleday & Co., Inc. 1967).
As Peter Caudle knows, from 1937 to the spring of
1939, The Shadow’s voice belonged to a very
young Orson Welles, who shared the kilocycles
with a Margo Lane played by Agnes Moorehead.

2. “No birds have been indicted and there is no indica-
tion in the record that they were even aware of,
much less participated in, the criminal activity un-
earthed by the grand jury. They were at least as
innocent as the horses whose jockeys were bribed
to discourage their best efforts at Pocono Downs.
See United States v. DiNapoli, 557 E.2d 962, 964
n.1 (2d Cir.), cert. denied, 434 U.S. 858 (1977).”
(644 E2d at 109).



Ogden Nash wrote “The one-l lama, he's a priest . . .
The two-1 llama, he’s abeast . . . And I will bet a silk
pajama . . . There isn't any three-l lama.” But he
added: “The author’s attention has been called to a
type of conflagration known as a three-alarmer.
Pooh.”

“The trumpeter swan makes a noise described by a
trial witness, Cherie Perie, as ‘weird.” The appel-
lant, on the other hand, in her grand jury testi-
mony stated that the male trumpeter during court-
ship ‘struts around with his neck and head held
high and makes this marvelous little trumpeting
sound.” Appendix at 29. De gustibus. The mute
apparently courts in silence.” (644 F.2d at 109.)
Mrs. Meffert also testified “that she was a collector
of Australian parrots in Hayward, California and
described these parrots as ‘citizens.’ The court inter-
jected: ‘A citizen bird?" The witness answered:
‘Yeah, the whole birds is citizen.” ” Judge Mulligan
footnoted: “There are various record references to
‘citizen’ birds which was confusing since those at
issue here were aliens. We are persuaded, however,
that the word spoken was ‘psittacines’ (parrots) and
not citizens. The confusion of the scrivener is un-
derstandable.” (644 E2d at 110.)

Mrs. Meffert also testified that after a few days one
of the swans died and she preserved his leg in her
freezer to establish his demise. “The trial judge,
perhaps to relieve the tension, observed that while
he had enjoyed goose dinners he had never con-
sumed swan—some indication of the limited cui-
sine available in the Northern District. The swan
leg was not offered in evidence as an exhibit.” (644
E2d at 110).

“For a liberal construction of the term ‘birds,” by a
Canadian court see Regina v. Ojibway, 8 Criminal
Law Quarterly 137 (1965-66) (Op. Blue, J.), hold-
ing that an Indian who shot a pony which had
broken a leg and was saddled with a downy pillow
had violated the Small Birds Act which defined a
‘bird’ as ‘a two legged animal covered with
feathers.” ” (644 F.2d at 112.)®

See also United States v. Jacobson, 647 E2d 990
(9th Cir. 1981) {involving “large scale parrot smug-
gling” from Mexico into the United States); and
State v. Loegering, 1 Posey’s Unreported Cases 18
(Tex. Comm'n App. 1880) (a Texas Biologist, who
had discovered that the life of porpoise could be
prolonged indefinitely by a diet of seagulls, was
arrested at the Louisiana border; the charge: trans-
porting gulls across state lines for immortal por-
poises.)
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