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The 1980 administration of Dallas Bar President
Robert E. Davis, like its predecessors, was Groping
Indeed,' for some solution to the Acute Problem of
court facilities for Dallas County. There was no space
for any new courts (even though additional ones are
sorely needed); the construction of the Criminal Justice
Center housing all criminal courts seemed to offer the
only hope (by affording room for expansion in the
White Courthouse); but this would require substantial
time, as well as the passage of a supplemental bond
issue.

Despite this bleak and/or dismal picture, there was
(and is) an Obvious Solution - one which would empty
the Old Red Courthouse of the Family Law Courts and
Masters, making this coveted space available for new
courts. And, to accomplish this, we need do nothing
more than follow the landmark decision of Marrowfat
v. Marrowfat.

2

Andrew Marrowfat, whose wife "left him,"3 sued for
restitution of conjugal rights (i.e. divorce) in the Pro-
bate, Divorce and Admiralty Court. Although the facts
were undisputed, the wife's barrister (Sir Humphrey
Codd) advanced and indefatigably argued a Novel
Point of Law: that since the law will not assist parties to
an illegal agreement - and since the marriage in issue
was illegal because it was in the nature of a gambling
contract - the divorce must be denied.

"Sir Humphrey [argued] that the common charac-
teristic of every class of gaming transaction is this -
that a person makes a sacrifice in the hope of receiv-
ing a benefit, but the reception of this benefit de-
pends upon the operation of chance and not upon the
exercise of his own skill and judgment. Sir Hum-
phrey [maintained] that this was exactly the charac-
ter of the contract of marriage entered into by the
petitioner [Marrowfat], and that the Court should no
more assist him to enforce that contract than it will
assist a person who bets on horse-races to recover his
losses, or even his winnings."
After hearing this argument, the Divorce Court ex-

amined the circumstances of the marriage. Marrowfat

first met his wife (then Gladys Willows) on an ocean-go-
ing steamship between Australia and Columbo, having
drawn her (by lot, it appears) as his partner for the
First-Class Fancy Dress Ball. She was dressed as a Col-
umbine, he as an Oriental prince. This evening resulted
in warm affection, caresses and, a few days later, an
offer of marriage made and accepted in a four-wheeled
cab in Columbo. Without question, the Court con-
cluded, this marriage was governed by chance and not
by judgment or selective skill:

"Chance embarked the two parties in the same
steamship, chance threw them together at the fancy-
dress dinner, and chance directed that at that meeting
the respondent should be dressed in the fascinating
costume of a Columbine, which she never wore be-
fore or after. . . . Between that first meeting and the
making of the contract, the petitioner [never had] an
opportunity to estimate by reason and discretion
whether she was likely to be a good wife or not, for
those attributes which are most in evidence and most
agreeable in ocean-going steamships are not the same
as the attributes of a good wife in the home. The
petitioner therefore sacrificed or staked his liberty
and his fortune without knowing and without the
means of knowing what return, if any, he would
receive .... I am satisfied that this contract was in
the nature of a gaming or gambling transaction, and
therefore the petitioner is not entitled to the assist-
ance of this Court, and his suit is dismissed."

So much for the individual case. But "in the public
interest," the Court proceeded: Did this decision not
have a "wider ambit than the particular affairs" of An-
drew Marrowfat and Gladys Willow? "Can it be said
that any matrimonial arrangement is different, in es-
sence, from theirs? Indeed, is any marriage lawful? The
answers, unfortunately, were clear:

"It is a common-place of literature that no one can
predict the conduct of a woman. Women complain,
in moments of dissatisfaction, that all men are alike,
but men complain with equal indignation that no
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two women are the same, and that no woman is the
same for many days or even minutes together. It
follows that no experience, however extensive, is a
certain guide, and no man's judgment, however pro-
found, is in this department valuable. In all matrimo-
nial transactions, therefore, the element of skill is
negligible and the element of chance predominates,
This brings all marriages into the category of gaming
(see Wagg v. The Chief Constable of Ely), and there-
fore I hold that the Court cannot according to law
assist or relieve the victims of these arrangements,
whether by way of restitution, separation, or divorce.
Therefore, it will be idle for married parties to bring
their grievances before us, and in short, this Court will
never sit again . . . and any persons who want a
divorce will be compelled in the future to divorce
themselves."
It was Not Without a Pang that the Court pronounced

"the death-sentence of Divorce," and offered sincere con-
dolences to those learned counsel to whom Divorce Prac-
tice has meant so much, "particularly to Sir Humphrey

Codd, who by his own argument has destroyed his own
livelihood." Then, "the Court adjourned, for good."

The solution is there. Needed court facilities can be
provided by closing the Family Law Courts in Old Red.
Painful though it may be, the Marrowfat Committee
must be appointed at once.

The Right Honourable
Jerry Buchmeyer

1. In other areas President Davis was much more
imaginative. His President's Report in the April 14,
1980 Dallas Bar Newsletter discussed the acute lack
of adequate legal services for "the lower members
of our community." No doubt this was the first
time for a Bar Association to forthrightly and cou-
rageously address the legal needs of short people.

2. Uncommon Law (Being 66 Misleading Cases), by
A.P. Herbert (Methuen & Co., Ltd 1935).

3. "It is a subtle distinction of the English law that,
while a husband who departs abruptly 'deserts' his
wife, a wife in similar circumstances 'leaves' him."
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