
BY JOHN B. STEVENS JR.

Deadly
Weapons

Why attorneys and judges
need to be aware of the

serious consequences of the
rendering of affirmative findings

in appropriate cases.

GENERALLY
In criminal cases, Texas trial courts are required to

place affirmative findings in the courts’ judgments when-
ever it is shown that a deadly weapon was knowingly used
or exhibited by the defendant during the commission of a
felony offense or during immediate flight therefrom.1 This
requirement resulted from the 1977 legislative amendment
to Article 42.12 of the Texas Code of Criminal Procedure
providing for an affirmative finding in criminal judgments
of the use or exhibition of a deadly weapon when appro-
priate.2 All felonies are theoretically susceptible to affir-
mative findings under Article 42.12, Section 3g.3

A “deadly weapon” is defined as “a firearm or anything
manifestly designed, made, or adapted for the purpose of
inflicting death or serious bodily injury; or anything that in
the manner of its use or intended use is capable of causing
death or serious bodily injury.”4 It does not have to be a
gun or knife.5

PAROLE
Affirmative findings are most important in determining

when inmates are eligible for parole. Generally, inmates
without affirmative finding judgments are eligible for release
on parole when their actual time served, plus good conduct
time, equals one-fourth of the sentence imposed or 15 years,
whichever is less.6

An affirmative deadly weapon finding has a negative
impact on a defendant’s eligibility for community super-
vision, parole, and mandatory supervision.7 Inmates serv-
ing sentences for offenses in which judgments contain
affirmative findings are not eligible for release on parole
until such inmates’ actual calendar time served, without
consideration of good conduct time, equals one-half of
the sentence imposed or 30 calendar years, whichever is
less.8 However, in no event are inmates with affirmative
finding judgments eligible for parole release in less than
two calendar years’ confinement.9

GUILT/INNOCENCE OR PUNISHMENT ISSUE?
Generally, upon case disposition, the trial judge will

determine whether an affirmative finding is appropriate
and cause it to be entered onto the face of the judgment.
A deadly weapon finding is warranted in those cases
where the defendant “used or exhibited” a “deadly weapon”
during the commission of a felony offense.10

When the jury is the trier of fact of a deadly weapon
determination in a trial, an affirmative finding may be
properly entered in the judgment when: (1) the indict-
ment alleges the use or exhibition of a deadly weapon;
(2) the weapon used or exhibited is deadly per se; or (3)
the jury affirmatively answers a special issue on the use
or exhibition of a deadly weapon.11 In such instances, the
jury’s affirmative deadly weapon finding is required to
be supported by an “express,” not an “implied,” finding.12
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Furthermore, the judgment should explicitly designate the
deadly weapon as a “firearm” if it meets the legal definition.13

An affirmative finding can be, and in the past has been
considered more suited to be, a punishment issue.14 How-
ever, the issue of a deadly weapon is not required to be
resolved at the punishment phase.15 Under more recent
Texas law, a deadly weapon finding submitted for deter-
mination during the punishment phase should be limited
to situations when its “use or exhibition” is not alleged as
an element of the charged offense.16

Where an indictment specifically alleges that a defen-
dant used or exhibited a deadly weapon in the commission
of the offense, and the jury finds the defendant “guilty as
charged in the indictment,” the jury has necessarily made
a de facto finding that the defendant used or exhibited a
deadly weapon in the commission of the offense.17 The Texas
Court of Criminal Appeals has also approved affirmative
findings in cases where the jury finds the defendant guilty
as charged in an indictment alleging the defendant caused
death or serious bodily injury.18 As a side note, the court
also highlighted certain potential dangers on appeal when
the verdict form utilized by the jury upon finding the
defendant “guilty” includes language other than the gen-
erally accepted “... as charged in the indictment.”19

When the trial court assesses punishment, it becomes
the trier of fact at the punishment hearing.20 As the trier
of fact at the punishment hearing, the trial court has the
authority to add the affirmative finding to the judgment
if the facts warrant.21 This practice is entirely proper so long
as the jury has not already decided the matter during the
guilt/innocence phase.22

EXHIBITED OR USED
It is important to note that the terms “exhibit” and/or

“use” in this context are not synonymous.23 The phrase
“exhibited a deadly weapon” for affirmative finding purposes
simply means that the defendant consciously displayed a
deadly weapon during the commission of the required
felony offense.”24 However, such deadly weapon exhibition
must in some manner facilitate the associated felony.25

The phrase “used ... a deadly weapon,” for affirmative
finding purposes, is more complex. “Use” in this regard is
commonly employed to describe conduct in which a deadly
weapon is utilized to achieve a purpose.26 It refers to the
wielding of a deadly weapon with effect.27 It extends to any
employment of a deadly weapon, even its simple posses-
sion, if such possession facilitated the associated felony.28

ILLEGAL POSSESSION OF FIREARMS
This issue becomes harder to distinguish in cases involv-

ing offenses in which the mere possession of a deadly
weapon is criminalized.29 A deadly weapon is not neces-
sarily “used or exhibited” during the commission of such
“mere possession” offenses simply because the instrument

or “thing” possessed is actually a deadly weapon.30

It has been held, however, that an affirmative finding is
not precluded in a “mere possession” offense when the
underlying facts indicate the deadly weapon at issue was uti-
lized in a particular manner which resulted in commission of
a second felony, “separate and distinct” from the “mere pos-
session” offense. Furthermore, one accused of a felon-in-pos-
session-of-a-firearm offense could also brandish the firearm
in question to prevent others from taking it, and such “use”
of the weapon could result in a deadly weapon finding.31

MOTOR VEHICLES
Offenses Where Death or Serious Bodily Injury Is Alleged

Case law involving affirmative findings has evolved in
an expansive fashion.32 This is evident in cases involving
convictions for involuntary manslaughter by the reckless
operation of a motor vehicle resulting in affirmative find-
ings of use of a deadly weapon, namely, a motor vehicle.33

The Court of Criminal Appeals has reflected on the issue
of whether such an affirmative finding is ever appropriate
when the underlying facts do not show the “deadly weapon”
at issue was intentionally utilized by the defendant to com-
mit an offense “separate and distinct” from “mere posses-
sion.”34 The Texas Court of Criminal Appeals has reaffirmed
its prior precedents that established “anything, including
a motor vehicle, which is actually used to cause the death
of a human being is a deadly weapon[,] ... because a thing
which actually causes death is, by definition, ‘capable of
causing death.’”35 Where the evidence indicated the defen-
dant “accidently killed a man with his pickup truck because
he [the defendant] was too drunk to control the vehicle,
the court concluded that said evidence also established
the pickup truck “was undoubtedly a deadly weapon.”36

It should be noted that more recent cases have firmly
established that proof of “specific intent” to use a motor
vehicle—or any other “thing” or instrument alleged as a
deadly weapon—is not required.37

Offenses Where Neither Death nor Serious Bodily Injury Alleged
The Court of Criminal Appeals has also considered

whether an affirmative finding is appropriate in felony
driving-while-intoxicated cases. The overriding question
concerns whether the manner in which a defendant used
his vehicle when driving while intoxicated was capable of
causing death or serious bodily injury.38 Court review uti-
lizes a two-prong procedure: First, it evaluates the manner
in which the defendant used the motor vehicle during the
felony; and second, it considers whether, during the com-
mission of the felony, the motor vehicle was capable of
causing death or serious bodily injury.39

It has also been uniformly held that to sustain a deadly
weapon affirmative finding in such cases, the record-evi-
dence must demonstrate (1) the object or instrument meets
the statutory definition of a deadly weapon;40 (2) the “deadly
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weapon” was used or exhibited “during the commission of
a felony offense or during immediate flight therefrom;”41

and (3) that others were placed in actual danger, and not
merely a hypothetical potential for danger if others had
been present.42

LAW OF PARTIES
During the 1991 legislative session, Article 42.12, §3g

was amended to provide for an affirmative finding of a
deadly weapon if “the defendant used or exhibited a deadly
weapon or was a party to the offense and knew that a deadly
weapon would be used or exhibited.”43 This amendment
has now essentially “superseded,” if not overruled, the asso-
ciated holdings in earlier cases.44 Thus, entry of an affirma-
tive finding of a deadly weapon is authorized even against
a defendant who never used or brandished a deadly weapon
during commission of the offense so long as he (1) was a party
to an offense where a deadly weapon was used or exhibited,
or (2) knew such a weapon would be used or exhibited.45

Since the 1991 amendment, appellate courts have addi-
tionally held that in cases where a defendant convicted as
a party to an offense in which a deadly weapon was also
alleged to have been used or exhibited during its com-
mission, a jury verdict finding the defendant guilty “as
charged [or “as alleged”] in the indictment,” necessarily
makes the appropriate factual finding to support the entry
of an affirmative finding of the use or exhibition of a deadly
weapon upon the judgment.46

PROPER NOTICE
Generally, due process requires that criminal defendants

have proper notice of their charges so they can prepare to
defend themselves at trial.47 Defendants must also be afforded
notice and due process at sentencing, although to a lesser
degree than at the trial stage.48

Texas criminal defendants are entitled to notice that an
affirmative finding of the use or exhibition of a deadly
weapon will be an issue at trial.49 Notice to the defendant
in “some form” is required to satisfy fundamental due
process rights when considering an affirmative finding of
a deadly weapon since it may have “an incrementally
greater impact upon his liberty than a bare conviction.”50

As an enhanced sentence must be supported by written
allegations of prior convictions, an affirmative finding of a
deadly weapon must also be supported in writing, although
such is not required to be included in the indictment.51

Many, if not most, cases involving an affirmative finding
of a deadly weapon include such allegations expressed in
the indictment as an element of the offense. However,
such allegations do not always have to be particularly
alleged. Defense attorneys should be cautious of indict-
ments involving allegations where a defendant committed
a felony in a manner that would necessarily involve the use

of a deadly weapon.52 Such allegations may constitute ade-
quate notice that there could be an issue regarding a
deadly weapon finding.

Although the Texas Court of Criminal Appeals has
never defined what constitutes “timely notice” in this regard,
at least one judge has suggested that notice is adequate so
long as it is provided prior to trial.53 Receiving written
notice of the state’s intent to seek an affirmative finding
regarding a deadly weapon a few hours prior to the begin-
ning of trial has been deemed timely notice.54 At least one
appellate court decided that a punishment enhancement
issue can be litigated at trial with notice provided to the
defense just before the beginning of the punishment hearing.55

Nonetheless, failure to object at trial because of lack of
notice of a deadly weapon finding does not require rever-
sal where the record does not indicate the defendant was
surprised at trial or hindered in his defense.56 Furthermore,
failure by the defense to request a continuance in an
attempt to remedy any purported inadequate notice
“defeats” an appellate claim of due process violation.57

CONCLUSION
All involved parties should carefully deal with the

issue of whether a deadly weapon finding may be rendered
in criminal judgments. Whether an affirmative finding
that a deadly weapon was used during the commission of
the offense should be entered in a felony judgment
depends, in large part, on the particular facts and circum-
stances of each case. Such findings should be made accu-
rately and when lawful. Attorneys and judges must be
aware of the serious consequences of the rendering of
affirmative findings in appropriate cases. TBJ
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