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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

Robert S. Bennett, Nachael Foster,
Andrew Bayley and others similarly situated
Plaintiffs

vs.

State Bar of Texas aka the “Texas Bar”
(and culpable officials within it)

§
§
§
§
§
§
§
§
§
§

CIVIL ACTION 4:21-cv-2829

CLASS ACTION COMPLAINT

Defendants

PLAINTIFFS’ OPPOSITION TO THE DEFENDANTS’ PENDING MOTION TO DISMISS

1. Come now the Plaintiffs through legal counsel Rich Robins. As the Court is likely
aware, its Pacer / ECF e-filing system has been nonfunctional during recent days
(including last Friday, March 11th, 2022). The Southern District of Texas’ bankruptcy
court recently issued General Order 2022-1, extending filing deadlines until 11:59 p.m.
today (March 14th, 2022). In case the impossibility of e-filing last Friday (March 11 th,
2022) does not automatically excuse this response’s being filed the following business
day (March 14th, 2022), Plaintiffs’ counsel hereby requests relief, please, so that this
response in opposition may be accepted as timely. If a separate motion is required,
Plaintiffs’ counsel Robins is of course willing to file one.
2. Concisely put, the Defendants’ motion to dismiss does not successfully disallow the
current (and proposed) Plaintiffs’ rights to recoupment of prior dues expenditures and to
offsetting against future dues obligations.
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The Texas Bar Does Not Have the Immunity that It Claims:
3. First of all, neither the Texas Bar nor the State Bar of Texas has statutory sovereign
immunity in the State Bar Act. See generally, Tex. Gov't Code.
4. Second, it is a longstanding common law legal principle that a government entity cannot,
as against the claim of an innocent party, hold that party’s money which has gone into its
treasury by means of the fraud of its agent. United States v. State Bank, 96 U.S. 30
(1877).
5. Even if the government took the money by mere mistake instead of fraud, a plaintiff is
entitled to recoupment and credit from the government. Bull v. U.S., 295 U.S. 247, 261262 (1935).
6. Equitable recoupment remains an available remedy against the government nowadays,
too. United States v. Dalm, 494 US 596, 610 (1990).
7. Additionally, sovereign immunity does not bar suits for specific, non-monetary relief
against government officers sued in their official capacities where the challenged actions
of the officials are allegedly unconstitutional or beyond the official's statutory
authority. Larson v. Domestic & Foreign Corp., 337 U.S. 682, 689-91 (1949).
8. A plaintiff’s claim for prospective relief is not barred by sovereign immunity. The
Eleventh Amendment does not protect state officials from claims for prospective relief
when it is alleged that the state officials acted in violation of federal law. Ex parte
Young, 209 U.S. 123, 155-156 (1908); Edelman v. Jordan, 415 U.S. 651, 664 (1974).
More locally, the 5th Circuit agrees. Brennan v. Stewart, 834 F.2d 1248, 1252 (5th
Cir.1988).
9. Similarly, a plaintiff may also seek attorney's fees associated with prospective relief and
fees that may be awarded as costs. Such fees are not barred by the Eleventh
Amendment. Hutto v. Finney, 437 U.S. 678, 692 (1978).
10. A federal remedy is supplementary to a state remedy, and the latter need not be first
sought and refused before the federal one is invoked. Zinermon v. Burch, 494 U.S. 113,
124 (1990).
11. Furthermore, a §1983 action may be brought for a violation of procedural due process Id.
at 125.
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12. Meanwhile Texas’s State Bar Act expressly provides that the State Bar of Texas is “an
administrative agency of the judicial department of government,” subject to the Supreme
Court of Texas’ “administrative control.” Tex. Gov’t Code Ann. § 81.011(a), (c). The
Texas Bar is not entitled to absolute immunity when acting in [its] administrative
capacity. Forrester v. White, 484 U. S. 219, 229 (1988).
13. The Defendants cite to some caselaw with which they try to assert otherwise but in those
cases the federal courts denied relief to the plaintiffs because of legal doctrines such as
the Rooker Feldman one. That holds that lower United States federal courts, in other
words ones which are not the Supreme Court, should not directly review state court
decisions unless Congress has specifically authorized such relief. See, Rooker v.
Fidelity Trust Co., 263 U.S. 413 (1923) and District of Columbia Court of Appeals v.
Feldman, 460 U.S. 462 (1983).
14. It is also noteworthy that applicable U.S. Supreme Court caselaw states that attorney state
bar speech is not government speech. Keller v. State Bar of California, 496 U.S. 1, 1114 (1990). A dismissal on government immunity grounds is not warranted.
A Dismissal Would be Premature and Unfair:
15. As background, it is worth noting that the Defendants’ legal counsel, Patrick Mizell,
recently entered an appearance in this case on Thursday, January 20th, 2022. The
following Monday (January 24th, 2022) he expeditiously filed the pending motion to
dismiss. A motion to show authority to represent the Texas Bar despite apparent
noncompliance with procurement rules of the Texas Government Code regarding legal
services remains pending with this Court. See generally, Tex. Gov't Code § 2155.132(a)
& § 2151.005 3).
16. At any rate, the Plaintiffs still deserve to get to conduct discovery in order to further
document the Defendants’ transgressions justifying compulsory members’ recoupment
and offsetting. Allegations are already pending which warrant such discovery-related
fortification.
17. Meanwhile in the Plaintiffs’ lawsuit, we refer to the July 2021 outcome of successful
litigation against the Texas Bar regarding its unlawful use of (still compulsory) member
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attorney dues for its own impermissible political activities. McDonald v. Longley, 4
F.4th 229 (5th Cir. 2021).
18. Months later, the victorious Plaintiffs took their partial victory to the U.S. Supreme
Court, where their bid for a writ of certiorari remains pending.

See McDonald v. Firth

(No. 21-800 (U.S.); No. 20-5448, 4 F 4th 229 (5th Cir. 2021); No. 1:19-cv-219- LY
(W.D. Tex.)).
19. The Plaintiffs have not yet amended their live pleadings, accordingly, out of respect for
the busy schedules of all who would otherwise have to read the amended version, too.
Reassuringly though, such pleadings do already assert that the Texas Bar has unlawfully
engaged in impermissible dues-extraction, spending and political activities. See, e.g.
paragraphs 18, 22 & 25-37.
20. Such pleadings also go beyond the McDonald v. Longley verdict which emerged weeks
beforehand, by asserting that the Texas Bar has also perpetrated attorney disciplinerelated improprieties at the expense of compulsory members’ due process rights. See,
e.g., paragraph 9. The pleadings already assert that the Texas Bar:
predatorily pursues unsubstantiated claims against scrutinizing attorney members
based on vague interpretations of ethics rules which are applied in flagrant
violation of U.S. Supreme Court caselaw that is otherwise meant to protect and
fortify attorney free speech, due process and other Constitutional rights: Gentile
v. State Bar of Nevada, 501 U.S. 1030 (1991).

21. Additionally, our lawsuit’s Prayer for Relief (Section D) seeks to enjoin the
Defendants’ from engaging in further wrongful conduct.
22. Once again, discovery is warranted regarding these allegations, especially here in
Houston where the largest quantity of Texas Bar members practice. Our unique and
well-meaning lawsuit deserves to be cultivated, not dismissed please.
23. We are clearly on to something. Around 80% of the Texas Bar’s compulsory
membership does not even bother to vote in the annual, month-long, internet-enabled
Texas Bar elections. See generally http://www.TexasBarSunset.com/voter-abstention .
Evidence is highly lacking that the membership wants to continue having to support a
compulsory membership “unified” state bar that merges attorney discipline with
(potentially corrupting) trade association functions such as the peddling of continuing
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legal education courses regarding impermissibly (but lucratively) vague disciplinary
rules. Our class action is meant to help remedy such problems while empowering
attorneys here in Houston, and elsewhere, to do so through litigation.
CONCLUSION & PRAYER
24. The Plaintiffs and especially the Plaintiffs’ counsel request that the Court please not
dismiss our lawsuit.

DATED: March 14th, 2022

Respectfully submitted,

Rich Robins
Robins Legal Services, PLLC
Federal registration #: 00789589
Texas state bar #: 00789589
2450 Louisiana St. #400-155
Houston, TX 77006
(832) 350-1030 Tel.
Rich@TexasBarSunset.com
www.TexasBarSunset.com

By:
Rich Robins
Attorney-In-Charge
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CERTIFICATE OF SERVICE

I, Rich Robins, do hereby certify that although on March 11 th, 2022 we were repeatedly
unsuccessful at logging in to the Court’s e-filing system (which was reportedly nonfunctional for
days), on March 14th, 2022, we attempted to electronically file with the Clerk of the Court for the
U.S. District Court for the Southern District of Texas (via the Court’s fairly recently merged
CM/ECF/PACER system) a true and correct copy of the above and foregoing Plaintiffs’
Opposition to the Defendant’s Motion to Dismiss. Assuming our e-filing attempt and related
steps are successful, the Clerk will presumably send notification of such filing to the Defendant
State Bar of Texas aka the “Texas Bar” at:
State Bar of Texas aka the “Texas Bar”
Texas Law Center
1414 Colorado Street
Austin, Texas 78701
via their primary legal counsel:
Thomas S. Leatherbury
2001 Ross Ave.
Suite 3900
Dallas, TX 75201
tleatherbury@velaw.com
Tel. 214-220-7792
&
Patrick Mizell
1001 Fannin St # 2300
Houston, TX 77002
pmizell@velaw.com
Tel. 713-758-2932

By:
Rich Robins
Attorney In Charge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

Robert S. Bennett, Nachael Foster,
§
Andrew Bayley and others similarly situated §
§
Plaintiffs
§
§
§
vs.
§
§
§
State Bar of Texas aka the “Texas Bar”
§
(and culpable officials within it)

CIVIL ACTION 4:21-cv-2829

CLASS ACTION COMPLAINT

Defendants

ORDER
The Court hereby acknowledges the Plaintiffs’ response to the Defendants’ motion to
dismiss, and denies the dismissal motion.

It is so ordered.

Signed on ________ at Houston, Texas.

_______________________
Honorable Alfred H. Bennett
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

Robert S. Bennett, Nachael Foster,
§
Andrew Bayley and others similarly situated §
§
Plaintiffs
§
§
§
vs.
§
§
§
State Bar of Texas aka the “Texas Bar”
§
(and culpable officials within it)

CIVIL ACTION 4:21-cv-2829

CLASS ACTION COMPLAINT

Defendants

ORDER
The Court hereby acknowledges the Plaintiffs’ response to the Defendants’ motion to
dismiss, and denies the dismissal motion.

It is so ordered.

Signed on ________ at Houston, Texas.

_______________________
Honorable Alfred H. Bennett
United States District Judge
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United States District Court
Southern District of Texas

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

ENTERED
March 11, 2022

Nathan Ochsner, Clerk of Court

IN RE:
EXTENSION OF FILING DEADLINES
DUE TO CM/ECF OUTAGE

§
§
§
§

By Deputy Clerk

GENERAL ORDER 2022-1

ORDER EXTENDING FILING DEADLINES
The Clerk’s office reports that CM/ECF is experiencing a national outage precluding
external users from filing any documents. Accordingly, the Court orders that any filing deadline
in any current bankruptcy case or adversary proceeding that expires on March 11, 2022, March
12, 2022 or March 13, 2022 is extended to 11:59 p.m. (prevailing Central time) on Monday, March
14, 2022.
SIGNED at Houston, Texas this 11th day of March, 2022.
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