FORENSICS

n 2013, Texas became the first state in the country' to

provide a specific legal avenue allowing prisoners to

challenge potential wrongful convictions by showing
that changes in the field of forensic science either seriously
undermined the integrity of the criminal trials resulting in
their convictions or else exonerated the prisoner completely.
In the six years since the Texas Legislature passed Article
11.073 of the Texas Code of Criminal Procedure—known by
many as the so-called Junk Science Writ—several applicants
have used the procedure to receive new trials and, in a recent
case, to obtain an acquittal on actual innocence grounds.

How the Junk Science Writ Works

The Legislature’s passage of Article 11.073 served two
purposes. First, the statute clarified that judges could consider
changes in the scientific value of already-available evidence as
a basis for granting post-conviction habeas relief once all direct
appeals are exhausted. Generally, habeas corpus proceedings
allow a convicted person to present new evidence that did not
make its way into trial record; challenges related to the probative
value of evidence admitted at trial are matters dealt with on
direct appeal that cannot be raised in a habeas challenge.’

Second, Article 11.073 has also allowed some convicted
persons to bypass a common procedural barrier in the post-
conviction review process: the subsequent application bar,’
which bars a convicted person from filing more than one
habeas corpus application unless a subsequent application
contains sufficient specific facts establishing that the current
claims and issues have not been and could not have been
presented previously in an original application or in a previously
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considered application because the factual or legal basis for
the claim was unavailable on the date the applicant filed the
previous application.’

Article 11.073 solved both the new-versus-old evidence
questions and the subsequent application questions that can
arise in habeas proceedings involving changes to the weight
and value of trial evidence years or decades later by allowing
judges to evaluate “old” evidence with fresh eyes, through the
lens of greater scientific knowledge and understanding.” Now,
convicted persons have the opportunity to file a specific habeas
application showing, by a preponderance of the evidence,
that they would not have been convicted at trial based on
the existence of currently available, relevant scientific evidence
that was “not ascertainable through the exercise of reasonable
diligence by the convicted person before the date or during” the
original trial.’ The applicant must show that the new scientific
evidence would have made a difference at the guilt/innocence
phase of trial and not simply during punishment.’

When Is the Junk Science Writ Available?

In assessing whether a defendant used “reasonable diligence”
in ascertaining scientific evidence, courts take into account
whether “the field of scientific knowledge, a testifying expert’s
scientific knowledge, or a scientific method on which the
relevant scientific evidence is based has changed since [the
applicant’s trial.]” A Westlaw search shows that while Article
11.073 new-science grounds have been invoked in appellate
courts in at least 63 writ cases, particularly those filed by pro se
litigants, caselaw interpreting the contours of the statute remains
relatively sparse, even when relief is granted.® However, the
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Texas Court of Criminal Appeals has specifically held that
this writ is available:

e When a scientific field has evolved or been discredited
in the years since the conviction;’

e When individual experts who, based on further study
and changes in the understanding of scientific knowledge
at large, would have given a different opinion at trial
under today’s scientific standards; and'®

e When new forensic testing techniques emerge that
were not available at the time of trial."

Chaney and Bite Mark Testimony

The Texas Court of Criminal Appeals’ most recent high-
profile Article 11.073 case involved the 2018 exoneration of
Steven Mark Chaney, who was accused of murdering John
Sweek.” This case involved the use of Article 11.073 to
challenge bite mark evidence based largely on a scientific
sea-change in the field of forensic odontology.

In 1987, John and Sally Sweek were found dead in their
apartment with multiple stab wounds and slashed throats. John
had what appeared to be a human bite mark on the left forearm.
During the initial investigation, police determined that the
Sweeks had been dealing drugs. An anonymous telephone tip
and a ledger-book led investigators to learn that Chaney had
been buying cocaine from the Sweeks and owed them money."”
Although Chaney maintained he had an alibi, the state ulti-
mately tried Chaney for the capital murder of John Sweek only."

The Texas Court of Criminal Appeals characterized the
state’s case against Chaney as being largely circumstantial,
based on Chaney’s debt, a partial fingerprint at the crime
scene, and the fact that Chaney had shoes similar to those
that left bloody footprints at the scene.” The state’s only
evidence directly linking Chaney to Sweek’s murder during
expert testimony was from two forensic odontologists, including
Dr. James Hales. Hales testified that the bite mark on John’s
arm was inflicted at the time of the murder and that it was a
“perfect match” to Chaney with “no discrepancies” and “no
inconsistencies.” He also testified that the chance the bite
mark came from someone other than Chaney was “one to a
million.”"* The bite mark evidence served as the linchpin of the
state’s case, and the prosecutor relied heavily on the bite mark
evidence during closing arguments.”” Chaney was convicted
of capital murder.

In Chaney’s post-conviction habeas proceedings brought
years later, Chaney, the state, and the trial court all agreed
that Chaney had shown that he was entitled to an acquittal
based on actual innocence grounds, and in 2018, the Texas
Court of Criminal Appeals affirmed the trial court’s findings
and ordered an acquittal.”

The Chaney court found that the science behind forensic
odontology had evolved considerably since the 1987 trial.
Although forensic odontologists at the time believed that human
bite marks were as unique as fingerprints and that human
skin was an adequate medium for preserving bite mark evidence
for forensic analysis, neither of those premises stood up con-
clusively to intervening scientific scrutiny. Multiple studies
cited by the court did not establish the uniqueness of human
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dentition, the ability of dentition to transfer a unique pattern
to human skin, or the ability of skin to maintain that unique
pattern. The court also noted that while forensic odontology
guidelines in 1987 allowed experts to testify using the one-in-
a-million statistic and words like “match” and “biter,” then-
current American Board of Forensic Odontology standards
only allowed experts to make three conclusions in comparing
a suspect to a bite mark: (1) excluded as having made the
bite mark, (2) not excluded as having made the bite mark,
and (3) inconclusive.”

The Texas Court of Criminal Appeals held that Dr.
Hales’ bite mark testimony would not have been admissible
as evidence had Chaney been tried in 2018.” Based on the
flawed bite mark testimony and several other factors, the court
overturned Chaney’s conviction and granted an acquittal.

Conclusion

As scientific knowledge advances further and new theories
and evidentiary testing techniques emerge, prosecutors and
defense attorneys should be aware that Article 11.073 will
allow judges to re-scrutinize the scientific integrity of the
evidence underpinning final convictions if the forensic
principles (or the scientists who advanced them) should no
longer fall within the mainstream of scientific consensus. T8J
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