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PREFACE
The Referral Fee Task Force was duly established by the State Bar Board of Directors at
their meeting on January 23, 2004. Since that time the Task Force has held six public hearings
and received numerous written comments concerning Proposed Rule 8a and changes to the
referral fee practice in Texas. Additionally, the Task Force met on several occasions to
determine what, if any, actions should be taken regarding Proposed Rule 8a, the current rules
regulating the referral fee practice in Texas, and proposed remedies for concerns voiced by the
Supreme Court and members of the public and bar.
Members of the public and the bar were invited to present oral or written comments
concerning referral fees and advertisements. The Task Force is not an investigative body, so it
heard only the evidence that members of the bar and public wanted to present. Apart from the
survey it commissioned, it did not conduct an independent investigation into referral fee
practices or advertising issues.
The Task Force includes eighteen members; and all but one are members of the State Bar
of Texas. The membership includes lawyers of large defense and plaintiff firms, corporate
in-house counsel, law school professors, attorney mediators and small firm practitioners. Each
member brought a different perspective to the Task Force, based on their own experiences, their
evaluation of the evidence and the weight given to the testimony and written comments.
The Task Force’s Final Report includes four different sections: (1) Section I discusses
the questions posed by the Supreme Court in its Order of December 23, 2003; (2) Section II
discusses current Rule 1.04(f) regarding referral fees; (3) Section III discusses lawyer
advertising; and (4) Section IV discusses proposed changes to Part VII, Communications
Concerning a Lawyer’s Services, that, in the main, were previously submitted to the bar for
approval pursuant to TEXAS GOV’T CODE § 81.024.1 As one might expect, there is a wide range
of opinions regarding the testimony and the weight that it should be given. The findings and
recommendations do not reflect the views of all members of the Task Force; however, they do
represent the views of the overwhelming majority of its members.
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These changes were strongly favored by those members of the bar who voted, but because less than 51% of
eligible members cast ballots, the Referendum failed.

REFERRAL FEE TASK FORCE
FINAL REPORT AND RECOMMENDATIONS
The State Bar of Texas Referral Fee Task Force (the “Task Force”), pursuant to the
per curiam Order of the Supreme Court of Texas (Misc. Docket No. 03-9207) dated
December 23, 2003, submits this Final Report and Recommendations to the State Bar Board of
Directors (the “Board”) and to the Supreme Court.
The Task Force, in its Preliminary Report, described the public hearings held throughout
the State, concerns voiced at those hearings and in written comments, the survey of members of
the State Bar regarding referral fees and its preliminary findings and recommendations. The
Department of Research and Analysis of the State Bar of Texas issued the results of its referral
fee practices survey in Texas, “The Texas Referral Practice Survey Report,” on May 20, 2004.2
Additionally, the Supreme Court, in its Order, discussed in detail the history of the Texas
Disciplinary Rules of Professional Conduct (“Texas Disciplinary Rules”) and the American Bar
Association’s Model Rules of Professional Conduct (the “Model Rules”) regarding division of
fees between lawyers not in the same firm. The Task Force will therefore focus its attention on
the questions posed by the Supreme Court in its Order of December 23, 2003 and the Task
Force’s proposed amendments to Texas Disciplinary Rules 1.04(f), (g) and (h); 7.02(a) and 7.04
and their accompanying comments.

2

The Task Force has not referenced the results of this survey in its final report due to the receipt of the report at
such a late date. However, it has reviewed the report and finds nothing that would indicate that its findings and
recommendations contained herein are not appropriate.
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I.

SUPREME COURT QUESTIONS
A.

Will Restrictions on Referral Fees Impair What Has Been Viewed
as Their Beneficial Purpose of Obtaining the Best Representation
for Clients?

“The Texas referral fee system is excellent at matching the needs of particular clients to
the skills of specific lawyers.” This is the basic premise advanced to justify the current Texas
referral fee system by those who support it. During the course of the six public hearings held by
the Referral Fee Task Force, many witnesses testified in support of this premise.
Notwithstanding the fact that no one testified directly against the current referral system, there is
a perception by some that the referral system has adverse consequences. Accordingly, it is
reasonable then to ask, as the Texas Supreme Court has: “Will restrictions on referral fees
impair what has been viewed as their beneficial purpose of obtaining the best representation for
clients?”
To answer this question, this report examines the changes proposed by the Task Force
that will add restrictions to the referral fee practice in Texas, and then reviews the evidence that
was received by the Task Force.
1.

The Proposed Changes

The changes proposed by the Task Force fall into two categories: First, the Task Force
proposes to eliminate the “pure” forwarding fee and to conform the Texas referral fee rules much
more closely to the Model Rules. Under the current version of Texas Disciplinary Rule 1.04, a
lawyer may receive a referral or forwarding fee even though the lawyer has no further obligation
or responsibility in the case after it has been referred. This type of referral fee is sometimes
called a “pure” referral or forwarding fee. By contrast, the Model Rules allow a division of fees
between lawyers who are not in the same firm only if the division is in proportion to the services
2

performed or if each lawyer assumes joint responsibility for the conduct of the other. However,
as discussed in Section II below, the concept of joint responsibility proposed by the Task Force
differs from that envisioned by the American Bar Association (“ABA”) in certain respects.
Second, the Task Force proposes adding several disclosure provisions so that the client is
advised in writing of the most pertinent information regarding the division of fees, including how
the fees are to be divided, and that the client receives that information prior to the referral
involved. Further, the client must affirmatively consent in writing at that time to all aspects of
this referral. The disclosures required under this proposal exceed those mandated by the ABA,
and the up-front timing of those disclosures and of any client consent is clearer under the Task
Force’s proposal than under the Model Rule.3
2.

Effect of These Changes on Clients

The evidence produced at the six public hearings as well as the referral fee practice in
other states supports the conclusion that the restrictions on and changes to the Texas referral fee
system proposed by the Task Force will not impair the matching of client need to lawyer skill.
3.

Additional Disclosure Requirements

No witnesses who testified before the Task Force opposed requiring additional disclosure
to clients or obtaining written consent when fees are divided among lawyers.4 Examples from
the public testimony on this subject include the following:
a.

Austin
(1)

Michael Slack, representing the Texas Trial Lawyer’s
Association, stated that disclosure to the client solves the
problems with referral fees (Aus., p. 30, l. 12).

3

Other amendments to Rule 1.04 designed to clarify and to strengthen the reforms mandated by paragraph (f) are
also proposed. See Section II, infra.
4
Some witnesses did disagree with public disclosure of referral fee contracts, but that is distinct from disclosures
required to clients.
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(2)
b.

c.

Dan Corbin, in private practice in Killeen, stated that full
disclosure to clients is paramount (Aus., p. 87, l. 1).

San Antonio
(1)

Donald Kidd, from Jim S. Adler & Associates, stated that
his firm already fully discloses everything to the client
when a case is referred (San., p. 19, l. 9).

(2)

Jim Branton, in private practice, had no objection to
making additional disclosures to clients (San., p. 82, l. 25).

Dallas
(1)

Brian Loncar, from the Brian Loncar firm, stated that his
firm already provides clients more disclosure than the
current rule requires (Dal., p. 18, l. 21).

(2)

Paula Sweeney, in private practice, stated the client needs
to know exactly what is going on (Dal., p. 63, l. 5).

The Task Force heard no testimony and observed no evidence that the additional
disclosure requirements used in other state disciplinary codes or in the Model Rules have
impaired clients’ abilities to obtain appropriate and acceptable representation for their matters,
nor did the Task Force identify any adverse consequences that would result from such additional
disclosures in Texas. Further, as a matter of principle, the Task Force believes that clients
should have to give their informed consent to any referral to or association of additional counsel
before it becomes effective.
4.

Elimination of the “Pure” Forwarding Fee

The Task Force heard mixed testimony on the effects of eliminating a “pure” forwarding
fee from the Texas Rules. Many witnesses argued that the Texas system works well, and
therefore, is not in need of change. Although in the minority, some witnesses expressed grave
concern that the Texas forwarding fee system actually does not produce the best representation
for clients. For example, Professor Charles Wolfram, one of the reporters for the RESTATEMENT
(THIRD) LAW

OF

GOVERNING LAWYERS, suggested that by refusing joint responsibility, a
4

referring lawyer is expressing some reservation regarding the skill of the receiving lawyer (Aus.,
p. 29).
The Task Force noted with interest that many witnesses who support the current referral
fee system without change agreed that it would be appropriate to require lawyers who are
dividing fees to assume joint responsibility for each other’s conduct. The following are a few
examples from the public testimony on this subject:
a.

b.

c.

Austin
(1)

Thomas Turner, who practices in Lubbock, stated that he is
very careful about the people to whom he refers cases, and
having responsibility in those instances was acceptable
(Aus., p. 16, l. 25).

(2)

Jay Harvey, President of Capitol Area Trial Lawyers, stated
that a referring lawyer should be included in the decisions
on the case (Aus., p. 214, l. 9).

Dallas
(1)

Brian Loncar, from the Brian Loncar Firm, stated it is
appropriate to require lawyers to retain joint responsibility
for the handling of a case (Dal., p. 19, l. 3).

(2)

Dan Perkins, in private practice, stated that when he refers
a case out, he stays in touch with the client, and he assumes
that he has joint responsibility when he refers a case (Dal.,
p. 119, l. 3 and p. 129, l. 17).

Houston
(1)

Christian Hill, a large volume advertiser, stated that after a
referral, he continues to communicate with the client and is
aware that by doing this, he is also retaining responsibility
in the matter (Hou., p. 141, l. 6).

(2)

Robert Ammons, a Houston trial lawyer, stated he accepts
the joint responsibility imposed by the Model Rules (Hou.,
at p. 152, l. 20), and agrees that it would be appropriate to
require joint responsibility in order to receive a fee (Hou.,
p. 153, l. 18).

5

Some witnesses expressed reservations about following the Model Rules requiring joint
responsibility when legal fees, but not legal services, are divided. However, most of those who
expressed these reservations did not argue that mandating joint responsibility would have a
negative effect on matching client need to lawyer skill. Rather, these witnesses objected to
imposing joint responsibility on referring lawyers because they speculated that it would cause
confusion regarding the representation arrangement. These witnesses were concerned there
would be “too many cooks in the kitchen,” because a jointly responsible referring lawyer might
want to be involved in the day-to-day decisions related to the representation. It was argued that
only one lawyer should be in charge of the case (Dal., p. 70; San. pp. 22, 87).

However, as

envisioned by the Task Force, the concept of joint responsibility does not entail joint control of
the representation of the client. To the contrary, any confusion that might exist concerning the
roles of the lawyers, or who is to be in charge, can be addressed in the fee-sharing arrangement.
This arrangement must be agreed to by the client prior to the association or referral proposed.
The Task Force concludes that the effect on case management when there is joint
responsibility has no impact on the ability of a client to obtain appropriate and acceptable
representation when a case is referred from one lawyer to another. While most of the witnesses
strongly supported retaining the current referral fee system, very few of them testified that
adoption of the Model Rules requirement of joint responsibility would negatively affect the
ability of the referral system to match client need with lawyer skill. In addition, the Task Force
heard no testimony and has no evidence that clients in those states that do not permit a “pure”
forwarding fee system have been precluded from obtaining acceptable representation.
The “pure” forwarding fee system with no continuing obligation to the client does
facilitate the “brokering” or “bundling” of cases. As Ken Lewis discussed in his letter to the
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Task Force, “an entire new class of ‘broker’ lawyers has evolved – both in Texas and across
America.5 Their law licenses are simply permits to engage in mass advertising and referral of
cases – usually of clients whom the lawyer never sees.” (RFTF Comment 28). If a referring or
associating lawyer has no continuing obligation to the client, an advertising lawyer can become
nothing more than a mass marketer of cases.
For these reasons, the Task Force has concluded that the additional restrictions it
proposes on the referral fee system in Texas will not impair the ability of clients to obtain good,
competent and acceptable legal representation.

Further, the Task Force believes that the

imposition of joint responsibility will create a disincentive to both the “shopping” of referral fees
and the “brokering” of cases.

B.

Do Referral Fees Harm Clients?

The evidence and information received by the Task Force demonstrated that, in general,
the use of referral fees did not appear to harm clients. Certainly, the Task Force did not uncover
any evidence that supported the notion that referral fees do, in fact, harm clients. The Task
Force, it must be remembered, heard only the evidence that members of the bar and public
wanted to present. Thus, while the Task Force did not uncover evidence that clients were
harmed by a referral fee system, harm is possible under such a system. By pre-agreement
between the lawyers involved, fees can be increased without client knowledge, and lawyers can
place cases with the highest bidder without client awareness. Other jurisdictions and the ABA
have concluded that referral fees have the potential to harm clients, and, therefore, have

5

Lawyer advertising is not a phenomenon limited to Texas. Several lawyers complained of advertisements of
lawyers, not practicing in Texas, who advertise on nationally syndicated television programs. Unless licensed to
practice in Texas, these lawyers would not be subject to Texas Disciplinary Rules.
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instituted certain limitations on referral fees. The Task Force agrees, and has concluded that the
risk of harm is sufficient to justify adopting limitations on referral fees.
The initial issue examined by the Task Force is whether the existence of a referral fee
affects the amount of the contingency fee paid by the client. Stated differently, the Task Force
examined whether the existence of a referral fee caused a “creep up” in the contingency fee
percentage. The Task Force was not able to identify any evidence that the use of a referral fee
caused an increase in the amount of the contingency fee. Several attorneys from all over the
state – both referring lawyers and handling lawyers – were examined on this exact issue and to a
person each confirmed that the amount of the contingency fee was not affected by the existence
or non-existence of a referral fee (Aus., pp. 176, 217-18; Dal., p. 23; Elp., p. 13; Hou., p. 48;
San., pp. 77, 85).
The Task Force discovered that there are a variety of practices utilized by referring and
handling attorneys to effectuate the referral of a case. In some instances, the referring lawyer has
the client execute a contingency fee contract which is then assigned to or ratified by the handling
lawyer (Dal., pp. 67, 123; Har., p. 14; San., pp. 76-77). In other instances, the handling lawyer
has the client execute a new contingency fee contract utilizing the same percentages as contained
in the original contract (Aus., pp. 217-18; San., pp. 77, 83). In still other instances, the handling
attorney has the client execute his or her standard contract where no prior fee agreement had
been executed. No matter which approach they used, however, numerous lawyers testified that
the amount of the contingency fee is no different with or without a referral fee (Aus., pp. 176,
217-18; Dal., p. 23; Elp., p. 13; Hou., p. 48; San., pp. 77, 85). They stated that, in cases in which
a referral fee is paid, the amount of the contingency fee is determined by either the referring or
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handling lawyer’s “standard” contract for handling such cases, whichever is less. No witness
appearing before the Task Force contradicted that testimony.
For informational purposes, the Task Force determined that there were many examples of
lawyers continuing to charge a 33% contingency fee for traditional negligence cases (Dal., p. 23;
Elp., p. 82; San., p. 73), and 40% contingency fee for malpractice and product liability cases or
other cases deemed to be “more expensive” (Aus., p. 31; Dal., p. 23; Elp., p. 24).
The Task Force also found a wide range of practices concerning compensation for the
referral of a matter.

Some lawyers testified that they referred many matters without any

expectation of compensation, or with no expectation other than a reciprocal referral at some time
in the future (Aus., pp. 75-76). Where compensation was involved, the amount of the referral fee
varied from 5% to 50% (Aus., pp. 17, 65, 171-72, 203; Dal., pp. 68, 121; Har., pp. 17, 47; Hou.,
p. 99). While the amount of the referral fee typically reflects the cost and difficulty of the case,
there was evidence that excessive referral fees were paid in some instances.

Stephen Daniels

testified and reported instances where lawyers had agreed to pay 50% referral fees (Aus., p. 64).
This was also confirmed by Donald Kidd, an attorney with Jim S. Adler & Associates (San.,
p. 25). In both instances it appears that young lawyers who agreed to the 50% referral fee were
attempting to build their businesses. The Task Force also heard testimony that the amount of the
referral fee has been decreasing in recent years, rather than growing as some Task Force
members had supposed (Har., p. 47).
Finally, the Task Force was advised that, while there were some examples of “referral fee
shopping,” they were few in number (Dal., p. 72; Har., pp. 47-48). Several witnesses testified
that they had never heard of a lawyer “shopping” the case to the highest referral fee bidder (Aus.,
p. 40; Dal., p. 12; Hou., pp. 57, 121; San., p. 101). Other witnesses testified that they had heard
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“rumors” about lawyers “shopping” cases, but had no personal knowledge to confirm or refute
the “rumors” and did not know anyone who engaged in such conduct (Elp., p. 31; Har., p. 120).
Stephen Daniels, who co-authored a study of Plaintiff’s practices in Texas, It was the Best of
Times, It Was the Worst of Times: The Precarious Nature of Plaintiffs’ Practice in Texas,
80 TEX. L.

REV.

1781 (2002), reported complaints from lawyers in Houston regarding the

“shopping” or “bundling” of cases (Aus., pp. 65-66).

Similar complaints were voiced in

newspaper articles that are part of the record of the Task Force (RFTF Ex.17).6 One example
cited by Daniels involved a television broker providing a large binder that listed cases and
invited lawyers to contact him if they were interested in handling a particular matter (Aus. p. 66).
Daniels also reported some complaints that television brokers were “bundling” mass tort claims.
This typically involved bundling cases based on the type of injury (Aus., p. 66).

Considering

how unlikely it is to obtain public testimony from lawyers who bundle cases or “shop” cases, or
from lawyers who receive cases under such arrangements, it is not surprising that the Task Force
did not hear evidence in the public hearings that establishes that these practices are common.
In addition to the economic issues discussed above, the Task Force was concerned that
clients might be unhappy with having their cases transferred to another lawyer. However, the
Task Force found that, based upon the evidence submitted, clients were generally satisfied with
having their cases referred (Aus., p. 199; Har., pp. 136-37). Of course, this testimony came
primarily from the lawyers involved in such activities. Two former clients did appear before the
Task Force in support of referral fees (Dal., p. 184; Hou., p. 126). Neither voiced any concern

6

These articles include Brenda Sapino Jeffreys, Change to Class Actions, Referral Fees Proposed, TEXAS LAWYER,
April 14, 2003; Brenda Sapino Jeffreys, et al., Year in Review: The Impact Players, TEXAS LAWYER,
December 22, 2003; Nathan Koppel, Referrals Get Rough Around the Edges; Referral Fees are Big Business for the
Highest Bidder, But What About the Client?, TEXAS LAWYER, March 29, 1999.
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with the referral practice (Dal., p. 189; Hou., p. 126). The Task Force noted that most lawyers
who appeared before it explained that this high level of satisfaction was due to the open
communication between and among the client, the referring lawyer and the handling lawyer
(Aus., pp. 215-16; Har., pp. 101-03; Hou., pp. 110, 140). This openness generally included
advising the client of the terms of the referral, including the fee that each lawyer would receive,
the role each lawyer would play in the ongoing handling of the client’s matter, and continued
monitoring by the referring lawyer of the client’s satisfaction with the handling lawyer (Aus.,
pp. 201-02, 215-16; Elp., pp. 20-22; Har., pp. 101-03; San., p. 21). Accordingly, the Task Force
believes that the bar should not only encourage these levels of ongoing involvement and
communication with the client, but should require such if a lawyer intends to refer a matter and
recover a portion of the fee.

C.

Do Referral Fees Adversely Affect the Profession?

The sharpness of the focus of attention on the question of whether or not referral fees
harm clients has deflected attention from the question of whether or not referral fees have an
adverse effect on the legal profession. The State Bar’s Mission Statement defines its mission to
“support the administration of the legal system, assure all citizens equal access to justice, foster
high standards of ethical conduct for lawyers, support and provide services to its members,
enable its members to better serve their clients and the public, and to educate the public about the
rule of law.” The issue is, then, whether fees paid to referring lawyers harm either the goals of
the legal profession, or secondarily, tarnishes the profession’s image.
The Supreme Court, in its preamble to Proposed Rule 8a, noted that the practice of
paying referral fees may well pre-date the founding of this country, and has certainly been an
established practice in American jurisprudence since the nineteenth century. However, the
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practice of paying a fee to referring lawyers has often been described as “controversial.”7
Nevertheless, every time the issue of referral fees has been addressed, the practice has been
retained, albeit with varying degrees of controls and restrictions. Jurisdictions that regulate the
practice of referral fees have traditionally required that a division of fees be based on the
proportion of services performed by each lawyer or made between lawyers who assume joint
responsibility for the representation. Notably, that is precisely the goal of this Task Force – to
give clarity and a sound rationale to the referral fee practice so as to ensure that the interests of
clients, the public, and the profession are protected.
No witness who appeared before the Task Force asserted that referral fees are detrimental
to the legal profession. Some have suggested, however, that lawyer advertising casts a negative
pall over the profession in general, and that it is the ready availability of referral fees that drives
that advertising. Indeed, it was noted in several of the public hearings that the general public and
jury panels, in particular, believe the advertising they see on television cheapens or demeans the
legal profession. Nevertheless, even in light of the overwhelming negative perception of lawyer
advertisers, the Task Force was not able to establish a direct causal link between lawyer
advertising and the payment of referral fees. Indeed, many witnesses who appeared at the public
hearings claimed that advertising would increase if referral fees were eliminated or capped.
Moreover, the Task Force believes that any changes brought about because of perceptions
regarding lawyer advertising should be addressed in the rules for lawyer advertising.
In the final analysis, the success of the legal profession lies in how well it performs its
duties to the public. Our profession, like others, exists for the sole purpose of providing service
to the citizens of this country. For that reason, the question of whether or not referral fees

7

See 1 ROBERT L. ROSSI, Attorneys’ Fees § 4:2 at 219 (2d ed. 1995).

12

adversely affect the legal system must be measured by whether those fees either (a) further or
frustrate the goal of getting the client a more competent attorney; or (b) are perceived by the
general public as appropriate or as “shady” or corrupt; or (c) are legitimate compensation or
“unconscionable” windfalls.
Based upon numerous authorities and the copious amounts of testimony received during
the public hearings, the Task Force concluded that in many instances (if not the vast majority),
the payment of referral fees encourages lawyers who might not otherwise be qualified to handle
a case to refer the clients to lawyers who do possess the requisite qualifications; is not viewed
negatively by the clients who pay them; and, at least when accompanied by ethically appropriate
post-referral behavior by the lawyers involved, is not unconscionable. Therefore, the Task Force
concludes that, as long as they are subject to proper safeguards, referral fees do further the goals
of our profession.
Apart from the advertising issues discussed above, there is in the minds of many
(including several on the Task Force), something untoward or shady about a system that permits
a lawyer to earn a potentially large fee for doing little, if any, work – even if that system benefits
the client by putting the client with a more qualified lawyer. This perception of the legal system
is made even worse with stories of lawyers brokering and/or shopping cases. Simply put, despite
its advantages to the client, the “pure” referral can be seen as a blight on our profession in the
eyes of many legal commentators and some members of the public.
The changes recommended by the Task Force directly address these more dubious
practices and resulting negative perceptions. By doing so, they not only give clarity and purpose
to the referral fee system for the benefit of the public -- but also further the goal of the profession
to “assure all citizens equal access to justice, foster high standards of ethical conduct for lawyers,
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. . . enable its members to better serve their clients and the public, and educate the public about
the rule of law.” The Task Force concludes that referral fees, as modified by the recommended
changes, do not adversely effect the legal profession.

D.

Should Referral Fees Be Capped by Rule?

The Task Force has concluded that referral fees should not be capped. Instead, it has
recommended 1) eliminating the pure forwarding fee; 2) establishing minimal standards of
ethical conduct that must be met to recover a fee; and 3) requiring up-front, full disclosure and
written consent by the client of the arrangements regarding the division of a fee.

These

requirements will ensure that a client’s interests are adequately protected without capping
referral fees.

Moreover, the changes proposed by the Task Force will substantially reduce the

possible harm clients may face in navigating the referral fee system, and thus eliminate the need
for capping the fee.
In order to understand the extent of the changes proposed by the Task Force and their
effect on the need for capping, it is necessary to review the proposed amendments to Texas
Disciplinary Rule 1.04 (f) and the Court’s Proposed Rule 8a. The Task Force, for the first time,
has adopted minimum standards of conduct that must be met for an attorney to receive a portion
of a fee. The proposed amendment to Texas Disciplinary Rule 1.04(f)(1) allows a fee to be
divided if a lawyer assumes joint responsibility for representation, but also imposes specific
ethical obligations which must be met, rather than the illusory requirements outlined in current
Comment 10 to Texas Disciplinary Rule 1.04.
To meet the requirement of joint responsibility under the proposed rule, a referring or
associating lawyer must make reasonable efforts to assure adequacy of representation and
adequacy of communication. These requirements are spelled out in more detail in proposed
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Comment 12.

Currently, Rule 1.04(f) only requires that a referring lawyer discharge the

responsibilities imposed on a “supervised lawyer” under Texas Disciplinary Rule 5.02.

This

standard, at best is illusory, and as a practical matter provides no real framework or standard for
determining what ethical obligations a lawyer must assume to accept joint responsibility. To
eliminate any confusion, the Task Force has included proposed Comment 12, which sets forth
specific ethical obligations that must be assumed by a lawyer accepting joint responsibility. A
lawyer who refuses to accept these responsibilities is not entitled to recover a fee.
The structure of Proposed Rule 8a is different. Under Proposed Rule 8a, a referral fee is
paid to a referring lawyer who does not perform substantial services (Rule 8a.1). The referral fee
must be reasonable. Id. Proposed Rule 8a goes on to cap the maximum, reasonable referral fee
in the following language:
A referral fee is unconscionable within the meaning of Rule 1.04 of the Texas
Disciplinary Rules of Professional Conduct if it exceeds $50,000 or 15% of the
attorneys’ fees for the party in the case, whichever is less. A lesser referral fee
may also be determined to be unconscionable in the circumstances in which it is
paid.
Rule 8a.(4)(b).
Proposed Rule 8a only applies to cases where a lawyer does not perform substantial
service, and therefore, affords no relief to the public when a referring lawyer who performs
substantial services charges an unconscionable fee.

Proposed Rule 8a was drafted and

promulgated in light of current Texas practice, which permits the payment of an unlimited, pure
forwarding fee. The Task Force has recommended the elimination of the pure forwarding fee,
which means that the division of fees by lawyers not in the same firm will have to be based upon
the proportion of services rendered (co-counsel or associated counsel situations) or based upon
assumption of joint responsibility, which will involve both ethical and, perhaps, financial
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responsibilities as well. Thus, the Task Force’s proposed elimination of the pure forwarding fee
has also eliminated an important reason for capping these fees under Proposed Rule 8a.
As a general rule, members of the Task Force believe that obstacles should not be placed
in the path of matching client need and lawyer skill, unless the need for such an obstacle is clear.
Capping is such an obstacle, as it will reduce the incentive to refer cases. See Section I, (D).
The comments received by the Task Force regarding capping referral fees are similar to
those received by the Court. The primary concern raised by lawyers is that capping fees will
have a disruptive effect on the movement of cases from less qualified to more qualified
attorneys. The Task Force fears that not only will these lawyers continue to retain cases that
would be better off in another lawyer’s hands, it will also in some instances drive the referral fee
practice underground. It may also result in more lawyer advertising, as lawyers see this as a
means of getting around the “substantial services” requirement in Proposed Rule 8a.
The Task Force proposes a comprehensive plan for addressing the concerns raised by the
Court. Its plan includes eliminating the pure forwarding fee; imposing additional ethical and
potential financial responsibilities on lawyers who assume joint responsibility; and requiring full
disclosure and written consent of the terms of any arrangement regarding division of fees. These
changes will not only help ensure that the interests of the client and the public are protected, but
will also continue to provide an economic incentive that will ensure that lawyers refer clients to
more experienced attorneys.

E.

Should Referral Fees be Disclosed to the Client and Public?
1.

Disclosure to the Client

The Task Force believes that earlier, increased disclosure to clients of referral or
association arrangements should be the centerpiece of reform of such practices, and so has
16

recommended sweeping changes to current Rule 1.04(f)(2) with regard to those matters. As
discussed in Section II(A)(4), these changes will ensure that the client not only knows of the
terms and conditions of any fee agreement, but also must affirmatively consent in writing to the
arrangement prior to the time of the association or referral proposed. The old days of clients
learning for the first time the terms of any fee-splitting arrangement when they are provided a
distribution sheet at the conclusion of the representation are no longer. The proposed changes
are significant and will eliminate many concerns raised by the court and legal commentators with
regard to the issue of client consent.
2.

Disclosure to the Public

The Task Force has decided not to recommend public disclosure of referral fees for two
reasons. First, a public disclosure requirement would result in harm and additional cost to clients
involved in such arrangements. Second, a public disclosure requirement would create risky
precedent for lawyers and clients in matters unrelated to referral fees. This recommendation by
the Task Force is contrary to the Supreme Court’s proposed Rule 8a, which requires, “The
attorney in charge for a party must file with the court a notice disclosing every referral fee paid
or agreed to be paid with respect to that party.”
Many of the lawyers who testified at the public hearings expressed concern about this
requirement.

After considering this testimony and its own experiences, the Task Force

concluded that public disclosure could harm clients by invading their reasonable desire for
privacy; by creating satellite litigation, with its corresponding increased costs; and by giving
their legal adversaries a procedural weapon to be used against them.
With regard to satellite litigation, Rule 8a mandates an evidentiary hearing on a party’s
motion to determine whether there has been a violation of the rule. If Rule 8a’s public disclosure
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provision were adopted, then we could expect adversaries to file such motions claiming, perhaps,
that a lawyer was not providing substantial services or that the referral fee was too large. Such
tactics would not advance the resolution of the underlying litigation, and in all likelihood would
cause delay as the court conducts this mandatory evidentiary hearing to determine whether the
referral fee rule has been violated. More importantly, what limited benefit is obtained, will occur
at the expense of the client. Discovery may be permitted, and many times experts will have to be
retained to testify on such issues as what constitutes substantial services, or a “reasonable” or
“customary” referral fee. Ironically, the transactional costs associated with this dispute will be
borne by those for whose benefit the whole process is supposedly being undertaken – the clients
of the lawyers involved.
The Task Force has a second concern with public disclosure – the precedent it would set
in other legal matters. Although legitimate concern exists that lawyers may be bundling cases
and may be charging excessive referral fees, the Task Force has concluded that those concerns
do not justify what appears to it to be disproportionate oversight of the attorney-client
relationship. Using public disclosure in the referral fee context could be used as precedent in
other situations, such as the relationship between certain insurance companies and particular law
firms, or between law firms and corporations that operate highly regulated businesses, to require
public disclosure and public scrutiny of the attorney-client relationships in these other areas.
Some no doubt will argue that absent public disclosure of the referral fee arrangement
and payments of referral fees, it will be impossible to enforce the ethical obligations imposed by
proposed Rule 1.04(f)(2). Of course, the same holds true regarding any plaintiff’s engagement
agreement with his or her lawyer or with regard to the agreement between a defendant, its
insurer, and its lawyer. Unless the information has some evidentiary relevance, it is private and
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should not be made public.8

As with most of the Disciplinary Rules, compliance with

Rule 1.04(f)(2) is assured by the integrity of the members of the bar, by the complaint process
and by the severe sanctions that may be imposed for violation of the rule.

F.

What Adverse Collateral Consequences Will a Referral Fee Rule
Have?

There was a general consensus among witnesses appearing before the Task Force that the
existing referral fee system permits and encourages a lawyer within our state to send cases to
lawyers who are more qualified to handle the claim, thereby benefiting the clients involved
(Aus., p. 88; Dal., pp. 189-90; Hou., pp. 120-21; San., p. 86). While the present system has
drawbacks and is capable of being abused, the Task Force believes that any reforms should be
carefully structured so as not to curtail the benefits to clients generated by a properly conducted
referral system.
In particular, the Task Force believes that there is a substantial risk that some clients
would be adversely affected by a cap on referral fees. Many witnesses testified that an arbitrary
cap on referral fees will create a disincentive against sending cases to more qualified lawyers
(Aus., p. 10; Dal., p. 133; Hou., pp. 148-50; San., pp. 12-14). Many witnesses expressed concern
that a restriction on referral fees will result in less competent lawyers handling cases; i.e., a
lawyer who is less competent will keep a case that he/she would otherwise send to a more
qualified lawyer (Dal., pp. 60-61; Har., pp. 133-37; Hou., pp. 148-50). If this were to occur, the
client would be adversely affected.

8

The Task Force recognizes that a fee agreement, and in turn a referral fee agreement, may be relevant in certain
situations. For example, if there is a fee-shifting provision in a contract, or if such is statutorily allowed, such as in
the Texas Deceptive Trade Practices – Consumer Protection Act, TEX. BUS. & COM. CODE § 17.01 et seq., then the
existence of, and terms of a referral fee agreement may be relevant to the issue of whether the fees are reasonable
and necessary. Likewise, the details of the arrangement can be examined in the context of a disciplinary proceeding
through the bar’s subpoena power.

19

In response to this position, several people argued that a lawyer has a duty to refer cases
to more qualified lawyers with or without compensation. Indeed, several of the lawyers who
appeared before the Task Force acknowledged that they would continue to refer cases even if the
caps created by Proposed Rule 8a were imposed (Dal., p. 60; Har., pp. 133-34). Further, some
assert that a lawyer subjects himself to a potential malpractice suit or a grievance for failing to
refer cases, particularly where the lawyer is not competent to handle the case, and that such a
disincentive will result in lawyers making such referrals even if referral fees were eliminated or
capped.
While “unqualified” lawyers may well have a duty to send a case to someone competent
to handle the case, the Task Force is concerned about the situation where a lawyer has some
degree of competency to handle the case, but the case would be better handled by a more
experienced lawyer. There is a substantial risk that the lawyer with some degree of competence
will not refer cases to more experienced lawyers if there is a ban or restriction on referral fees.
In this situation, the lawyer faces less risk of a malpractice or grievance claim. While there is no
empirical evidence to support or refute this belief, the Task Force concludes that the risk – that
the interests of clients will be adversely affected – outweighs the alleged harm associated with
permitting uncapped referral fees in these situations.
Finally, numerous witnesses appearing before the Task Force testified that there is a
substantial likelihood that any cap or restriction on referral fees would lead to more lawyer
advertising. Many lawyers who receive cases based upon referrals testified that they would
likely start advertising if restrictions were placed upon referrals (Dal., p. 75; San., p. 50).
On the other hand, the Task Force also heard testimony from many witnesses that proper
referral practices require more from lawyers than merely handing a matter off to another
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attorney, washing their hands of it completely, and then collecting a fee from the handling
lawyer once it is concluded, as is permitted under Rule 1.04(f)(l)(ii) of the Texas Disciplinary
Rules of Professional Conduct (Aus., pp. 201-02, 215-16; Elp., pp. 20-22; Har., pp. 101-03; San.,
p. 21). The Task Force believes that this option should be precluded and be replaced instead by a
system mandating continuing ethical responsibilities from referring lawyers with respect to any
matter referred.

G.

What Specific Problems Does Proposed Rule 8a Have?
1.

Referral Fee Rules Should be Included in the Rules of Professional
Conduct and not in the Rules of Civil Procedure

Except for Proposed Rule 8a, all other rules governing attorneys’ fees are in the Texas
Disciplinary Rules. See Texas Disciplinary Rule 1.04. Since the Texas Rules of Civil Procedure
were adopted in 1939, no rule of civil procedure has addressed attorneys’ fees.

In other

jurisdictions, the rules limiting referral fees are contained in rules of professional conduct or in
statutes. They are not contained in rules of civil procedure. See Murray H. Gibson, Comment,
Attorney-Brokering:

An Ethical Analysis of the Model Rule of Professional Conduct and

Individual State Rules Which Allow This Practice, 19 J. LEGAL PROF. 323, 324-26 at n.8, n.16
(1994) (thirty-seven jurisdictions have adopted referral fee rules as part of the rules of
professional responsibility); Samuel V. Houston, In the Interest of the Client: Why Reform of
Texas’s Rule Regarding Referral Fees Is Necessary, 33 ST. MARY’S L.J. 875, 882 at n.31 (2002)
(lists states that conform to the Model Rule concerning referral fees). Even the articles that
advocate changes to the Texas referral fee rules do not advocate making those changes part of
the Texas Rules of Civil Procedure. Id. If Proposed Rule 8a is adopted in the Texas Rules of
Civil Procedure, Texas will be the only state to have a rule limiting referral fees imbedded in the
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state court rules of procedure. Placing rules limiting referral fees in rules of procedure would
create problems, which are described below.
2.

Proposed Rule 8a Will Not Apply to Federal Cases

The Texas Rules of Civil Procedure do not apply to federal cases. This will cause
confusion as to what rule governs referral fees in Texas federal cases. By placing the new
referral rule in the rules of professional conduct, (i) this confusion will be eliminated; and (ii) the
referral fee practice in federal and state courts will be consistent.
3.

Proposed Rule 8a Will Not Apply to the Division of Referral Fees on
Matters Settled Before Suit is Filed

The Rules of Civil Procedure do not apply to non-litigation matters. Therefore, Proposed
Rule 8a will have no effect on referral fee abuses that occur in such matters. In contrast,
regulating referral fees in the Texas Disciplinary Rules will ensure that all referral fees, whether
or not related to litigation, are governed by appropriate standards.
4.

Enforcement Through Sanctions is Not Efficient

Opposing counsel and trial judges enforce rules of procedure, not disciplinary
committees. Under Proposed Rule 8a, lawyers paying or receiving a prohibited referral fee will
be sanctioned in the pending lawsuit. A dispute over the referral fee will cause satellite litigation
which has nothing to do with the merits of the case. This satellite litigation cannot be avoided, as
subdivision a.5 of Proposed Rule 8a requires that the court conduct an evidentiary hearing to
determine whether there has been a violation of the rule. See Proposed Rule 8a.5 (“The court
must, on a party’s motion, and may, on its own initiative, conduct an evidentiary hearing to
determine whether there has been a violation of this rule.”).

If an evidentiary hearing is

mandated, discovery must be allowed so the parties can address the issue and develop a record.
In some cases, experts will be employed to opine whether the actions taken constitute
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“substantial services” and justify the division of fees. Written discovery and depositions will be
taken. These transactional costs will be borne by the clients. The case will likely be delayed.
If referral fees are governed by the Texas Disciplinary Rules, the parties will not have
their lawsuit interrupted. Instead, the issues will be resolved in a disciplinary proceeding.
A final problem in determining the division of a referral fee as part of the lawsuit is that
these issues will likely result in conflicts between the referring and handling lawyers. Such
conflicts during the lawsuit will not benefit the client, whose interests are the paramount concern.
5.

Placing the New Rule in The Texas Disciplinary Rules Would Deter
Attorneys’ Violations in Two Ways

First, violations could give rise to potentially severe penalties through the disciplinary
process. Second, violations may give rise to legal malpractice liability. Admittedly, violations
of the Texas Disciplinary Rules do not necessarily give rise to a private cause of action, nor do
they create a presumption that a legal duty to a client has been breached. Texas Disciplinary
Rules, Preamble ¶ 15.

Nevertheless, the Texas Disciplinary Rules generally do come into

evidence to show the standard of conduct required of an attorney. See, e.g., Two Thirty Nine
Joint Venture v. Joe, 60 S.W.3d 896, 905 (Tex. App. – Dallas 2001, rev. granted); Avila v.
Havana Printing Co., 761 S.W.2d 398, 400 (Tex. App. – Houston [14th Dist.] 1988, writ denied)
(claiming the code required an attorney to promptly deliver funds to the client and finding that
the failure to do so would give rise to a legal malpractice cause of action); Heath v. Herron,
732 S.W.2d 748, 751 (Tex. App. – Houston [14th Dist.] 1987, writ denied) (rejecting attorney’s
“no duty” argument by reference to the code requirement that a lawyer shall represent a client
competently and shall not handle a legal matter without adequate representation); see also
RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 1.8, at 41 (5th ed. 2000).
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Thus, that an attorney violated the new rule would likely influence a subsequent legal
malpractice trial based on that same conduct.
Accordingly, placing the rule in the Texas Disciplinary Rules would ensure that there
would be serious disciplinary consequences for Texas practitioners who violate the rule.
Attorneys could be held accountable in both the disciplinary process and in legal malpractice
suits.
6.

Texas Proposed Rule 8a is Different than Other Jurisdiction’s
Referral Fee Rules

Proposed Rule 8a caps referral fees. Except for Florida, no other state does this. Rule 8a
requires the public disclosure of referral fees. No other state requires public disclosure. These
differences become important when there is a question of which state’s referral fee rule controls.
What rule governs when a Louisiana citizen/client and a Louisiana attorney agree on a referral
fee and then refer the case to a Texas attorney for a Texas lawsuit? By keeping the Texas
referral fee rule in the mainstream, the question of which state’s referral fee rule governs is not
so problematic.
In testimony before the committee, Professor Charles W. Wolfram stated that Texas
presently “stands all alone in the country” in allowing attorneys to receive a referral fee for
forwarding a case (Aus., p.10). If Proposed Rule 8a is adopted, Texas will again “stand all alone
in the country.” Texas will stand alone as the only state with a rule on referral fees in its rules of
procedures. Texas will stand alone as the only state which places such strict caps on referral
fees. Finally, Texas will stand alone as the only state that requires public disclosure of referral
fees.
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The Task Force believes it is better for Texas to be in the mainstream, because Texas
practitioners will then have some guidance in interpreting any new referral fee rule from other
jurisdictions, commentators, the ALI’s Restatement and the ABA’s relevant Model Rules.
7.

Evidence at the Public Hearings

Admittedly, there was only limited testimony at the hearings concerning whether any
new referral fee rule should be in the Texas Disciplinary Rules or in the Texas Rules of Civil
Procedure. What testimony there was, all supported placing any such new rule in the Texas
Disciplinary Rules. There was no testimony supporting placing any such new rule in the Texas
Rules of Professional Conduct. Some members of the Task Force find this to be significant.
8.

Conclusion

In light of the above, the Task Force concludes that any new rule on referral fees should
be placed in the Texas Disciplinary Rules and not in the Texas Rules of Civil Procedure.

II.

REFERRAL FEES
Regulation of referral fees or division of fees is one of the more controversial issues to

face the State Bar of Texas. The debate regarding the pure forwarding fee has not been limited to
Texas, as evidenced by actions taken by the ABA Commission on Evaluation of the Rules of
Professional Conduct. This Commission was given the task of reviewing the 1983 version of the
Model Rules and recommending appropriate revisions. Minutes of the Commission meeting on
March 24 and March 25, 2000 indicate:
the commission approve[d] a suggestion that paragraph (d) on division of fees be
amended to permit referral without continuing participation by the referring
lawyer. Members noted the current rule is widely breached and the requirement
of joint responsibility is largely of fiction. The comment should state that the
referring lawyer has a responsibility to refer the matter to a competent lawyer and
must stop any unethical behavior which he learns.
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The Commission subsequently reversed itself and in ABA Model Rule 1.5(e) (2003) rejected the
pure forwarding fee.

The controversy surrounding regulation of referral fees in Texas, as

evidenced by the letters received by the Task Force as well as those sent to the Supreme Court,
has not diminished since the State Bar last addressed this issue in the late 1980s. Instead, the
debate regarding referral fees has only intensified in recent years as complaints about advertising
lawyers’ brokering and bundling of cases have become more widespread.

A.

Recommended Actions

The Task Force recommends that the Board adopt the modifications and additions to
Texas Disciplinary Rule 1.04(f) (g) and (h) and the accompanying comments that are attached to
this report as Appendix “A.” The proposed changes to Texas Disciplinary Rule 1.04(f) and (g)
are designed to 1) ensure that Texas lawyers understand the nature of the obligations they
assume when agreeing to divide a fee based on proportion of services rendered or assumption of
joint responsibility; 2) require that clients be informed of any agreement regarding division of a
fee, including the share each lawyer will receive, and that the agreement be confirmed in writing,
all prior to its taking effect; 3) eliminate the problem associated with the Texas Supreme Court’s
decision in Mandell & Wright v. Thomas in the referral fee context; and 4) exempt bona fide
lawyer referral services from the provisions of Texas Disciplinary Rule 1.04. Each of these
proposed changes will be discussed in greater detail below.
1.

The “Pure” Forwarding Fee Should be Eliminated

The Task Force recommends eliminating the “pure” forwarding fee contained in Texas
Disciplinary Rule 1.04(f)(ii). The Task Force has concluded that a lawyer who is not willing to
undertake additional responsibilities associated with the handling of a case after it has been
referred should not recover a fee for merely forwarding a matter to another lawyer.
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2.

Division is in Proportion to Services Performed

Texas Disciplinary Rule 1.04(f)(1) authorizes lawyers who are not in the same firm to
divide a fee in proportion to the services performed by each lawyer. This provision has been in
effect in one form or another since the Texas Supreme Court adopted the Canons of Ethics as
part of the State Bar Rules in 1940. Little, if any, attention has been paid to this provision
because Texas has allowed a forwarding lawyer who performed no legal services to share in a
fee. The Task Force therefore recommends the adoption of proposed Comment 11 to Texas
Disciplinary Rule 1.04, which describes the minimum ethical requirement for dividing a fee
based on proportion of services, the extent of proportionality required, and the means for testing
it.
An agreement to divide fees in proportion to services performed assumes that each
lawyer will “have performed services beyond those involved in initially being engaged by the
client.” RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 47, comment (c), p. 333.
Thus, the mere recommendation of an attorney is insufficient involvement by itself to support a
division based on proportionality.

Moreover, in determining the extent of proportionality

required and the means for testing it, “the majority of courts that have decided the issue permit
the lawyers’ agreed allocation to control where there is a substantial and good-faith division of
services or responsibility. E.G., Macurdy v. Sikov & Love, P.A. 894 F.2d 818 (6th Cir. 1990).”
RESTATEMENT (THIRD)

OF

THE LAW GOVERNING LAWYERS § 47, comment (c), p. 337. This

approach requires that there be a reasonable correlation between the amount of services rendered
and responsibility assumed and the share of the fee received. See In re Potts, 718 P.2d 1363,
1369 (Or. 1986). It does not mean that attorneys must “correlate each minute spent on a case to
each penny earned therefrom in order to achieve proportionality between ‘the responsibility
assumed and services performed’ on the one hand and each attorney’s share of the fee on the
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other.” McNeary v. American Cyanamid Company, 105 Wash. 2d 136, 712 P.2d 845 (1986)
(en banc). As Professor Charles Wolfram, chief editor of RESTATEMENT [THIRD] OF THE LAW
GOVERNING LAWYERS, testified, there is no authority that suggests that proportionality be
measured solely by hours spent. Rather, this measurement includes the value of the services
provided, as most jurisdictions recognize that certain matters require more skill and expertise
than others (Aus., p. 11).

“[W]hen there is a ‘true division of services and responsibility’ a

specific agreement to divide a contingency fee between associating attorneys may be enforced,
even though it is claimed that the division is not directly proportional to the work performed by
each. Fitzgibbon v. Carey, 70 Or. App. 127, 688 P.2d 1376 (1984).” McNeary, 105 Wash. 2d at
143.
In contrast, the minority view first adopted by the New York courts enforces an
agreement between attorneys for division of fees “provided that the attorney who seeks his share
of the fee contributed some work, labor or service toward the earning of the fee.” Overman v.
Reilly, 66 A.D.2d 686, 687, 411 N.Y.S.2d 23, 25 (1978) (emphasis added). While the New York
courts have subsequently ruled that the “mere recommendation of an attorney is insufficient
involvement to support the division of fees . . . ,” Nicholson v. Nason & Cohen, P.C.,
192 A.D.2d 473, 597 N.Y.S.2d 23, 24 (1st Dep’t. 1993), they have continued to recognize that an
agreement is valid and enforceable as long as the referring lawyer actually contributed some
work, labor or service toward earning the fee.

This approach has been rejected by most

jurisdictions because such analysis ignores the literal language of this rule, which expressly
requires that the division be proportional. McNeary, 105 Wash. 2d at 142 (“We believe the
disciplinary rule indicates that division of fees by attorneys jointly participating in handling the
case must take into account proportionate shares of services.”). The Task Force agrees that the
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minority standard fails to recognize the underlying obligation that the services performed have a
reasonable relationship to the proposed division of fees, and so recommends against its adoption
in Texas.
Proposed Rule 1.04(f)(2) provides that an agreement to share fees must “state the share
that each lawyer will receive.”

If the fee-sharing arrangement is based on proportion of

professional services performed, it may provide that the allocation not be made until the end of
the representation, as long as the basis on which it will be made is disclosed to the client. When
the allocation is made will affect the standard of review, as an agreement entered into “at the
outset of the representation will be upheld if it reasonably forecasts the amount and value of
effort to be expended . . . ,” while an agreement that defers the allocation until the end of
representation “must reasonably correspond to services actually performed.” RESTATEMENT
(THIRD) OF THE LAW GOVERNING LAWYERS § 47 at 333.
The Task Force, for the above stated reasons, recommends the adoption of proposed
Comment 11 to Texas Disciplinary Rule 1.04. See Appendix “A.”
3.

Each Lawyer Assumes Joint Responsibility for the Representation

Determining what constitutes “joint responsibility” under Texas Disciplinary Rule
1.04(f)(2) has been particularly troubling for the Task Force. Prior to 2003, the commentary to
Model Rule 1.5(e) provided “joint responsibility for the representation entails the obligations
stated in Rule 5.1 for purposes of the matter involved.” Model Rule 5.1 (1983) addresses the
responsibilities of a partner or a supervising lawyer. A similar reference is contained in the
commentary to Texas Rule 1.04(f), “a lawyer may satisfy his or her obligation of ‘joint
responsibility’ for the representation . . . by discharging the responsibilities imposed on a
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‘supervised lawyer’ under these rules. See Rule 5.02.”9

Neither the Model Rule nor the Texas

Rule directly stated that the assumption of joint responsibility included financial liability for the
acts or omissions of the other lawyer.
The fact that financial responsibility was not directly addressed in either of these rules is
not surprising since the preambles to both the Model Rules and the Texas Disciplinary Rules
expressly provide that they are not intended to address civil liability. See Texas Disciplinary
Rule, Preamble: Conduct ¶ 15 (“These rules do not undertake to define standards of civil liability
of lawyers for professional conduct.”), and ABA Model Rule, Preamble: Conduct ¶ 20 (“The
rules are designed to provide guidance to lawyers and to provide a structure for regulating
conduct through disciplinary agencies. They are not designed to be a basis for civil liability.”).
Instead, the preambles establish a minimum standard of conduct to which a lawyer must
conform. There were, however, ethical opinions from outside of Texas that seemed to support
the view that joint and several financial liability might flow from the assumption of joint
responsibility.
The ABA’s adoption of the comments to Model Rule 1.5(e) (2003) attempted to
eliminate the confusion regarding the ABA’s views on the scope of civil liability that may result
from assumption of joint responsibility. The comments expressly state that joint responsibility
for representation entails financial and ethical responsibility as if the lawyers were associated in
a partnership. See ABA Model Rule 1.5 (3), comment 7.

Commentators indicate that the

“[n]ew commentary explains more precisely what ‘joint responsibility’ entails,” replacing a
vague reference to Rule 5.1 in existing commentary with a clear requirement that each lawyer

9

The Model Rule and the Texas rule clearly excused the referring lawyer from discipline if the handling lawyer
made a “reasonable resolution of an arguable question of professional conduct.” Texas Disciplinary Rule 5.02.
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receiving part of a fee retain “financial and ethical responsibility for the representation as if the
lawyers were associated in a partnership.” See Margaret Colgate Love, The Revised ABA Model
Rule of Professional Conduct: Summary of the Work of Ethics 2000, p. 11. Love further states
that “the reporter’s explanation of changes states that the new explanation of ‘joint
responsibility’ reflects the interpretation of the term in ABA Informal Opinion 85-1514, as well
as a number of state ethics opinions.” Id. at n.16.10 Thus, Model Rule 1.5(3), comment 7,
equates compliance with disciplinary standards with assumption of financial responsibility.
If the Task Force were to conclude that “joint responsibility” under Texas Disciplinary
Rule 1.04(f) means financial responsibility comparable to that of a partner in a law firm as
discussed in the comments to Model Rule 1.5(e) and as advocated in ABA Opinion 85-1514, this
would be tantamount to imposing joint and several liability. Burnap v. Linnartz, 914 S.W.2d
142, 151, (Tex. App. - San Antonio, 1995) (“partner in general partnership is personally liable
for partnership debts jointly and severally with all other partners”); see also, Schuwerk, The
Ethics Course, How to Avoid Being Sued, p. 27 (2001) (“Under general principles of partnership
law, each partner . . . [is] jointly and severally liable financially for the damages caused by the
professional malpractice or related tort of any partner of the firm (R. Mallen & J. Smith, LEGAL

10

In ABA Informal Opinion 85-1514, the Ethics Commission notes that the term “responsibility” is not defined in
the Model Rule and then proceeds to discuss what obligations are assumed thereunder stating:
The Committee is of the opinion that assumption of responsibility does not require substantial
services to be performed by the lawyer since assumption of responsibility is the alternative to a
division of fees in proportion to services performed. The Committee is also of the opinion that
assumption of ‘joint responsibility for the representation’ includes assumption of responsibility
comparable to that of a partner in a law firm under similar circumstances, including financial
responsibility for actions of other partners in a law firm in accordance with Rule 5.1, and the same
responsibility to assure adequacy of representation and adequate client communication that a
partner would have for a matter handled by another partner in the firm under similar
circumstances.
See ABA Comm. on Ethics and Professional Responsibility, Opinion 85-1514 (emphasis added).
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MALPRACTICE (West 4th ed. (4v.)1996), § 5.1), as well as those of associates or non-lawyers
employed there.”).
Treating referring lawyers and handling lawyers as though they are members of a general
partnership seems to proceed on the uncharted course of imposing partnership liability without
the checks and balances present in a true partnership. Rather than doing so, the Task Force
sought to define the ethical and financial duties of lawyers in such a relationship in a manner that
would establish meaningful minimal standards of professional conduct and support effective
disciplinary prosecution when those standards were not met. Whether meeting those standards
or engaging in any additional activities that a lawyer might agree to undertake, suffice to make
one lawyer participating in such an arrangement responsible for the professional misconduct of
another lawyer who is participating in it and, if so, to what extent, are intended to be resolved by
Texas Civil Practice and Remedies Code, ch. 33, or other applicable law.
The Task Force is aware that the disciplinary standard established by a rule change might
be offered as evidence of the lawyer’s standard of care in a civil suit for damages. The Task
Force believes, however, that any civil liability that might flow from this evidence should be
imposed in accordance with legislation dealing with proportionate responsibility and that the
disciplinary standard involved should neither eliminate nor enhance any existing theory of
recovery or defense provided by statutory or common law.
In Texas, an attorney malpractice action is typically based on negligence. See Cosgrove
v. Grimes, 774 S.W.2d 662 (Tex. 1989). In addition to common law negligence, suits are often
brought under the Texas Deceptive Trade Practices-Consumer Protection Act, TEX. BUS. &
COMM. CODE §17.01, et seq. (“D.T.P.A.”). If a client were to assert either of these causes of
action against the referring and handling lawyer, then TEX. CIV. PRAC. & REM. CODE, Ch. 33,
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Proportionate Responsibility would apply in determining each party’s percentage of
responsibility. See TEX. CIV. PRAC. & REM. CODE, § 33.002(a) (Proportionate Responsibility
statute applies to all tort cases and actions brought under the D.T.P.A.). As a general rule, the
referring and the handling lawyers would be liable to a claimant only for the percentage of the
damages found by the trier of fact equal to that defendant’s percentage of responsibility. See
TEX. CIV. PRAC. & REM. CODE § 33.013(a). A referring lawyer would be jointly and severally
liable only if 1) the percentage of responsibility attributed to such lawyer is greater than 50%; or
2) the referring lawyer, with specific intent to do harm to others, acted in concert with another
person, and committed violations of certain provisions of the Penal Code. See TEX. CIV. PRAC.
& REM. CODE § 33.013(b).
The Task Force has concluded that it would be inappropriate for it to recommend that the
State Bar of Texas and the Supreme Court use the Texas Disciplinary Rules of Professional
Conduct to alter the legislative scheme that governs the allocation of fault between responsible
parties. Whether a lawyer may be civilly liable for another lawyer’s conduct because of the
relationship between the lawyers is a question of law and policy beyond the scope of the Texas
Disciplinary Rules of Professional Conduct.

However, a violation of Texas Disciplinary

Rule 1.04 (f), or any other disciplinary rule, may be admissible as evidence of a breach of the
duty of care. See Two Thirty Nine Joint Venture v. Joe, 60 S.W. 3d 896, 905 (Tex. App. – Dallas
2001, rev. granted). (“The preamble does not comment on and is not inconsistent with the use of
the [disciplinary] rules as evidence of a violation of an existing duty of care, as provided for by
the Restatement (Third) of the Law Governing Lawyers. See RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS

§ 52(2), comment (f) (2000)”). Id. at 905. See also Model Rule (2003)

Preamble: Scope ¶ 20 (“. . . since the rules do establish standards of conduct of lawyers, a
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lawyer’s violation of a rule may be evidence of breach of the applicable standard of conduct.”).
Rather than attempting to impose civil liability based on the relationship of the attorneys, the
Task Force believes that a better approach, and one consistent with existing Texas law
concerning proportionate responsibility, is to restrict the Disciplinary Rules to defining the
appropriate standard of conduct for a lawyer who wishes to become eligible to participate in a
division of a fee by assuming joint responsibility for the representation involved.
In that regard, proposed Comment 12 to Texas Disciplinary Rule 1.04, set out in
Appendix “A,” discusses the minimum standard of conduct a lawyer must satisfy to assume joint
responsibility in that context. Proposed Comment 12 reflects, in part, the ethical requirements
set forth in ABA Informal Opinion 85-1514, but differs from it in a number of material respects.
Essentially, proposed Comment 12 requires a referring or associating lawyer who wishes to
participate in a division of fees by assuming joint responsibility for a representation to also
assume “ethical responsibility.” This ethical responsibility includes obligations with respect to
both the adequacy of client representation and the adequacy of lawyer-client communications.
The adequacy-of-representation obligation requires that the referring lawyer conduct a
reasonable investigation into the client’s legal matter and then refer the matter to, or associate
with, a lawyer whom the referring or associating lawyer reasonably believes is competent to
handle it.

See Texas Disciplinary Rule 1.01. The adequacy-of-communication obligation

typically requires the referring lawyer to monitor the matter throughout the representation and
ensure that the client is reasonably informed about the status of a matter so that the client can
make informed decisions regarding the representation.11 See Texas Disciplinary Rule 1.03.

11

Attending all depositions and/or hearings or requiring that copies of all pleadings and correspondence be provided
a referring lawyer is not necessary in order to meet the monitoring requirement proposed by the Task Force. These
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4.

Client Consent

As one aspect of their duty to communicate with their clients, lawyers have a
responsibility to ensure that clients are informed of the terms and conditions of any agreement to
divide a fee. See Texas Disciplinary Rule 1.03. Texas Disciplinary Rule 1.04(f)(iii) presently
requires a written agreement only where a lawyer assumes joint responsibility for the
representation. Otherwise, a client need only be advised of, and not object to, the participation
of all of the lawyers involved. See Texas Disciplinary Rule 1.04(f)(2). An affirmative act of
consent is not required.

Moreover, it is not clear that the present rule requires client

non-objection or consent at the front end of the referral process rather than at some later point in
time, and it also appears that lawyers need not disclose the terms of their fee division to the
client. The Task Force believes that all of these aspects of the current rule are unacceptable.
The proposed amendment to Texas Disciplinary Rule 1.04(f)(2) requires that a client
consent in writing prior to the time of the association or referral proposed to the terms of any
arrangement regarding a division of fee, including the identity of all lawyers or law firms who
will participate in the fee-sharing agreement, whether fees will be divided based on proportion of
services performed or by the lawyers agreeing to assume joint responsibility for the
representation, and the share of the fee that each lawyer will receive or, if the division is based
on the proportion of services performed, the basis on which the division will be made.

The

Task Force considered but decided not to require that the information conveyed to the client
concerning the arrangement include the responsibilities that each lawyer proposes to assume.

types of activities may increase the transactional costs, which ultimately the client will bear and unless some benefit
will be derived by the client, they should be avoided. The monitoring requirement only requires that the referring
lawyer be reasonably informed of the matter, respond to client questions, and assist the handling lawyer when
necessary.
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Such a requirement is not imposed in Model Rule 1.5(e)(2) (2003) and would pose practical
problems, given that the required disclosure will occur at the inception of the relationship, when
the precise division of responsibilities may not be known.
Neither Model Rule 1.5(e) nor Texas Disciplinary Rule 1.04(f) indicates which lawyer
(the referring lawyer or the handling lawyer, or both) is responsible for ensuring compliance with
the rule. Texas courts have not addressed this issue. The Task Force is of the opinion that the
referring or associating lawyer, or any other lawyer who employs another lawyer to assist in the
representation, has the primary duty to ensure full disclosure and compliance with this rule. See
King v. Housel, 556 N.E.2d 501, 504 (Ohio 1990) (“We hold that an attorney who employs
another to assist him in the representation of a client has a duty to fully disclose to his client the
fee agreement with the employed attorney.”). However, if the referral or association results in the
client executing a new engagement letter with the additional counsel brought into the matter, that
lawyer is also obligated to advise the client of the matters required by paragraph (f).
5.

Lawyers Should Not Recover a Referral Fee Without Obtaining a
Client’s Consent

The Texas Supreme Court, in Mandell & Wright v. Thomas, 441 S.W.2d 841 (Tex.
1965), held that an attorney may recover the full amount owed under the contract of employment
when a client, without good cause, discharges the attorney before the attorney’s engagement has
been completed. The practical effect of this ruling, in the context of referrals, is that dissatisfied
clients will not be able to discharge their lawyer, even though they object to the referral, because
the forwarding lawyer will have already fully performed his or her obligation to the client.12

12

The Mandell & Wright case provides far more protection to lawyers discharged without cause than does the law of
other states, all of which provide that such a lawyer may only recover in quantum meruit for the reasonable value of
costs incurred and legal services reasonably and necessarily rendered on the former client’s behalf. Restricting a
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To remedy this situation, the Task Force proposes that a referral fee agreement between a
lawyer and a person that allows the lawyer to associate other counsel, and that results in an
association of other counsel, must be confirmed by an arrangement conforming to proposed
Texas Disciplinary Rule 1.04 (f)(2). If that does not occur, the attorney may only recover the
reasonable value of legal services performed and reasonable and necessary expenses incurred.
See Appendix “A,” Comment 13, Texas Disciplinary Rule 1.04.
6.

Lawyer Referral Service Exemption

The State Bar of Texas, in accordance with the Texas Lawyer Referral Service Quality
Act, TEX. OCC. CODE § 952.001, et seq., has certified nineteen lawyer referral services. Lawyer
referral services typically require lawyers who are referred matters to agree to the payment of a
referral fee. Texas Disciplinary Rule 1.04 does not exempt lawyer referral services from the
provision of this rule, but the Task Force believes that it should. Consequently, the Task Force
proposes that the current provision in paragraph (g) be amended to reflect that the provisions
regarding division of fees do not apply to lawyer referral services.

III.

LAWYER ADVERTISING
Since the United States Supreme Court decision in Bates v. State Bar of Arizona,

433 U.S. 350, 97 S. Ct. 2691, 53 L.Ed.2d 810 (1977), the controversy surrounding lawyer
advertisements has not abated.

What, if any, restrictions should be imposed on lawyer

advertising has been a constant source of debate in Texas and other jurisdictions. Lawyers who
advertise argue that the marketplace is best able to control the appropriateness of lawyer

discharged lawyer’s remedy in that fashion is seen as necessary in order to protect every client’s right to discharge a
lawyer at any time, with or without cause. The RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS takes the
same position. Whether the holding in Mandell & Wright should be abrogated across the board, however, was seen
by the Task Force as involving questions beyond the scope of its charge.
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advertisements and that any attempt to regulate content of lawyer advertisements will impair
their ability to effectively communicate with the public. Lawyers who do not advertise assert
that many of these advertisements are inherently misleading, and appropriate restrictions should
be adopted.
The Bates decision and its progeny, however, leave no doubt that lawyer advertising is
commercial speech protected by the First Amendment, and as such, truthful advertising
concerning lawful activities is presumptively permissible and may be regulated only where
necessary to serve a substantial governmental interest.
In commercial speech cases, . . . , a four-part analysis has developed. At the
outset, we must determine whether the expression is protected by the First
Amendment. For commercial speech to come within that provision, it at least
must concern lawful activity and not be misleading. Next, we ask whether the
assertive governmental interest is substantial. If both inquiries yield positive
answers, we must determine whether the regulation directly advances the
governmental interest asserted, and whether it is not more extensive than is
necessary to serve that interest.
Central Hudson Gas & Electric Corp. v. Public Service Comm’n of New York, 447 U.S. 557
(1980). Thus, as the court has put it more recently, “only false, deceptive, or misleading
commercial speech may be banned.”

Ibanez v. Florida Dep’t of Business & Professional

Regulation, Bd. Of Accountancy, 512 U.S. 136, 142 (1990). A state may restrict and/or regulate
truthful, non-misleading speech that does not concern an unlawful transaction if “the
government’s interest in doing so is substantial, the restrictions directly advance the
government’s asserted interest, and the restrictions are no more extensive than necessary to serve
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that interest.” Texans Against Censorship, Inc., et al. v. State Bar of Texas, et al., 888 F. Supp.
1328, 1347 (E.D. Tex. 1995).13

A.

The Task Force’s Proposed Changes to the Advertising Rules

The Task Force recognizes the limitations imposed by Central Hudson and has sought to
develop restrictions that are tailored to address only the concerns identified and to do so in a
manner that is no more extensive than necessary to serve those interests. Against this legal
framework, the Task Force recommends that
(1)

Texas Disciplinary Rule 7.02(a)(2) be amended to read that a
communication is false or misleading if it “contains any reference to past
successes or results obtained unless the communicating lawyer or law firm
served as lead counsel in the matter giving rise to the recovery, the amount
involved was actually received by the client, the reference is accompanied
by adequate information regarding the nature of the case or matter, the
damages or injuries sustained by the client and, if the gross amount
received is stated, the attorney’s fees and expenses withheld from that
amount are stated as well";

(2)

Texas Disciplinary Rule 7.02(a)(7) be added to state a communication is
false or misleading if it “uses an actor or model to portray a client of the
lawyer or law firm”; and

(3)

Texas Disciplinary Rule 7.04(q) be added to state “if these rules require
that specific qualifications, disclaimers or disclosures of information
accompany communications concerning a lawyer’s services, the required
qualifications, disclaimers or disclosures must be presented in the same
manner as the communication and with equal prominence.”

13

Texans Against Censorship, Inc., et al. v. State Bar of Texas, et al., decided the constitutionality of changes to the
advertising and solicitation rules approved and promulgated by the Texas Supreme Court in 1995. The road to these
1995 changes in the Texas advertising rules began with legislation proposed by the Texas House which, if passed,
would have imposed significant restrictions on lawyer advertising. In response to this proposed legislation, the State
Bar of Texas formed a Special Committee on Lawyer Advertising to review the advertising and solicitation rules
and recommend changes. The Special Committee on Lawyer Advertising, chaired by then President-Elect Lonny
Morrison, conducted public hearings, and eventually had its suggested changes adopted by the members of the State
Bar in a statewide referendum. Just days after the amended rules were promulgated, Texans Against Censorship,
Inc. and five members of the Bar filed suit attacking the constitutionality of each of the revised rules. After
conducting an exhaustive review of each of the amendments to the advertising and solicitation rules, the district
court found that all but three minor provisions were constitutional and that the rules did not unconstitutionally
abridge the plaintiffs’ First Amendment right of free speech.
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The following discusses why the Task Force is recommending these changes in the
advertising rules.

B.

Client Endorsements or Testimonials

Since the implementation of the advertising rules in 1995, the use of client testimonials
and/or the dollar amount of a judgment, verdict or settlement in both print and media
advertisements has generated much controversy. Texas Disciplinary Rule 7.02, Communications
Concerning a Lawyer’s Services, currently prohibits Texas lawyers from making false or
misleading communications about their qualifications or services. This rule lists five categories
of communications that are defined as false and misleading, one of which is communications that
are “likely to create an unjustified expectation about results the lawyer can achieve.” Texas
Disciplinary Rule 7.02(a)(2). The commentary to Rule 7.02 indicates that this rule
. . . would ordinarily preclude advertisements in the public media . . . that discuss
the results obtained on behalf of a client, such as the amount of a damage award
or the lawyer’s record in obtaining favorable settlements or verdicts, as well as
those that contain client endorsements. Unless accompanied by appropriate,
prominent qualifications and disclaimers, that information can readily mislead
prospective clients into believing that similar results can be obtained for them
without reference to their specific factual and legal circumstances.
See Texas Disciplinary Rule 7.02 cmt. 2 (emphasis added). Thus, Rule 7.02(a) would appear to
prohibit many of the advertisements viewed by the Task Force. The problem, however, is the
interpretation placed on the above quoted comment by the Advertising Review Committee,
which has allowed client testimonials to include the specific dollar amount recovered provided
the advertisement included statements that identified the type of case in which the award was
made, such as “Auto accident” or “Brain injury.”
The Task Force believes that interpretation by the Advertising Review Committee has
resulted in advertisements being approved that violate the spirit and the intent of Rule 7.02. In
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many advertisements, actors who appear to be perfectly fit and healthy portray clients recounting
how Lawyer “X” recovered hundreds of thousands of dollars or, in many instances, millions of
dollars on their behalf (RFTF Ex. 2, Advertisements of Attorneys Dean Boyd, Brian Loncar and
Thomas Henry; RFTF Ex 16, Advertisements of Attorneys Brian Loncar and Jim S. Adler). As
the actor is speaking, the dollar amount recovered is flashed on the screen in large numbers while
disclaimers such as – “Actor portrays client” or “Dramatization” or “Every case is different. The
results in your case will be determined by its own merits” – are in small print at the bottom of the
screen for mere seconds. In addition, millions of copies of the Yellow Pages are distributed
throughout Texas that contain lawyer advertisements extolling record-breaking verdicts and
awards (RFTF Ex. 18).

In many of these advertisements the dollar amount recovered is

accompanied by cryptic written descriptions of the case, such as “Auto accident” or “Judgment
in motor vehicle accident,” but the injuries sustained by the client, such as “Brain injury,”
“Closed head injury,” “Crushed hip injury,” or “Burn injury verdict” appear at the bottom of the
advertisement (RFTF Ex. 2, Advertisement of Attorneys Dean Boyd, Brian Loncar and Thomas
Henry; RFTF Ex. 16, Advertisement of Attorneys Brian Loncar and Jim S. Adler). In order to
eliminate any confusion concerning such misleading use of these types of advertisements, the
Task Force recommends changes to Texas Disciplinary Rule 7.02(a) and the accompanying
comments.
The proposed rule change is designed to address four concerns that the Task Force has
identified regarding advertisements that contain client testimonials and/or refer to past successes
or awards:
(1)

the use of actors to portray clients;

(2)

the advertisement of the dollar amount recovered by clients;
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(3)

the reliance on written disclaimers as a method of curing the inherently
misleading statements or appearances of the advertisements; and

(4)

misrepresentations regarding the amount recovered by advertising
lawyers.
1.

Actors Portraying Clients

At its organizational meeting, members of the Task Force reviewed six lawyer
advertisements that had been submitted to the Advertising Review Committee for its approval
(RFTF Ex. 2). In four of these advertisements, clients were portrayed by actors. In addition to
these advertisements the Task Force also reviewed five television advertisements used by
Dr. Edward Rincon as part of his focus group study of lawyer advertisements (Aus., pp.271-72;
RFTF Ex. 16). In two of these advertisements actors were used to portray clients. Actual clients
appeared in one advertisement.
The testimony from advertising lawyers at the public hearings indicates using actors to
portray clients in testimonials varies from lawyer to lawyer. Brian Loncar testified that his firm
used clients about 25% of the time (Dal., p. 26). Bill Hymes, an attorney with Brian Loncar,
indicated that currently 75% of their television advertisements include client testimonials and
that in approximately 95% of those advertisements clients are portrayed by actors (Dal., p. 52).
Christian Hill, an attorney who has advertised in Houston over the past 10 years, indicated that
the overwhelming majority of his television advertisements contain client testimonials (Hou.,
p. 137). Hill, however, does not use actors to portray clients as he believes this to be misleading
(Hou., p. 137). James Branton, a San Antonio lawyer and past president of the State Bar,
testified that his firm advertises but has never used testimonials or actors to portray clients (San.,
p. 90).
Advertising lawyers testified that using actors is necessary if they intend to serve a
greater market, as the use of actors allows them to target a particular race or gender (San., p. 52).
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The proposed rule does not address target marketing, but does require that it be accomplished by
using an actual client, rather than an actor. This will not unduly impact the advertising lawyer’s
ability to develop appropriate ads. See, for example, the testimony of Brian Loncar stating that
clients could be used exclusively for testimonials without it hampering his ability to advertise
(Dal., p. 29).
The use of an actor in client endorsements, especially one who appears to be perfectly
healthy, creates misleading impressions and comparisons. Moreover, client endorsements that
use actors to portray clients create unjustified expectations and are, therefore, misleading to the
average consumer. As discussed below, including a written disclaimer at the bottom of the ad
has little, if any, practical effect and does not offset the misleading information conveyed to the
general public.
2.

Advertisements that Contain Statements about Past Damage Awards
are Inherently Misleading

Advertisements that include a lawyer’s past achievements on behalf of clients have
become more common during recent years (Dal., p. 52). Generally, these advertisements include
references to specific dollar amounts that a client recovered by judgment or settlement. These
advertisements truthfully report the gross amount recovered by a client. The dollar amount
represented in the advertisements, however, does not reflect typical judgments or settlements
obtained by the sponsoring lawyer or law firm; instead, they represent “the biggest recoveries the
[law firm] gets” (Dal., p. 53). Does the average consumer understand that it is unlikely that he or
she may get a similar recovery? Apparently not. As Bill Hymes testified, the first thing the
potential client wants to know when they come to the office is whether they will get that
$1.2 million the client saw flashing on the screen (Dal., pp. 53-54). This is not some isolated
situation; it happens in other firms that use client testimonials which include the results obtained
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in specific cases (Dal., pp. 26-27). The lawyers spend the first ten to fifteen minutes of the initial
client interview explaining that they cannot guarantee results, that each case is different, and the
prospective client is probably not going to get a million dollars (Dal., p. 27; pp.53-54).
The Federal Trade Commission (“FTC”) has adopted guidelines concerning the use of
testimonials and endorsements by consumers. Regarding endorsements by consumers, the FTC
states:
Endorsements by a consumer must reflect the typical experience of consumers
who use the product, not the experience of just the satisfied customers. If an
endorsement does not reflect users’ typical experience, the ad must clearly
disclose either what consumers can expect their results to be or the limited
applicability of the endorser’s experience. Saying, ‘Not all consumers will get the
same results’ or ‘Your results may vary’ is not enough.
(Advertising Practices, Frequently Asked Questions, Answers for Small Business, Federal Trade
Commission, p. 19). See also FTC Guides Concerning Use of Endorsements and Testimonials in
Advertising, § 255.2, Consumer Endorsements.
The practice of including the amount recovered in advertisements has concerned both
lawyers who advertise as well as those who do not. Vidal Martinez, a Houston lawyer, testified
that he was concerned about the use of the amount of recovery in testimonials as it was
potentially misleading and posed a threat of unjustified expectations (Hou., pp. 29-30).
Christian Hill also believed that including the amount of recovery was potentially misleading
(Hou., p. 137), as did Jim Branton (San., p. 90).
The use of amounts recovered by clients, with little or no explanatory information, is
inherently misleading. First, results depend on a variety of factors and the circumstances that are
unique to a specific case. Second, results obtained for one client provide little useful information
to the public as a predictor of the result likely to be obtained by a consumer in another matter
(Har., pp. 30, 45). Thus, absent specific information regarding the nature of the case and the
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injuries or damages sustained, the advertisement is likely to mislead consumers as to the result
that will be obtained in their case.
Moreover, the inclusion of cryptic disclaimers like “We can’t guarantee results” and
“Each case is different” or “The results in your case will be determined by its own merits” (Dal.,
p. 53; San., p. 38), do not correct any unjustified expectation that the consumer might have.
3.

Written Disclaimers Do Not “Cure” Misleading or Deceptive
Advertisements

Written disclaimers that scroll across the bottom of a television advertisement or flash on
the screen do little to correct the misleading nature of testimonial advertisements, and therefore
provide little protection for the average consumer. Mike Martinez, a representative of Strategic
Management Services, testified that including written disclaimers in television advertisements
will not be noticed, as “[t]he viewer will be watching the action, not reading the disclaimers or
tag line” (Dal., p. 150). Similar concerns were echoed by both laypersons who testified before
the Task Force. Janette Sohm, a client of Brian Loncar, stated that disclaimers in television
advertisements are not read (Dal., p. 186). John Burns, a client of Christian Hill, agreed, stating
that disclaimers should be on the screen longer (Hou., p. 131). The simple fact is that written
disclaimers cannot compete with the visual and audio portions of television advertisements,
especially where they do not have the same prominence as the information being conveyed.
The primary problems with disclaimers – that they are typically in a written format and
usually located at the bottom of the screen for only a few seconds – can partially be solved by
requiring that any disclaimer or qualifying information mandated by the rule be presented in the
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same manner or media as the advertisement and with equal prominence.14 This would require
that disclaimers be spoken rather than written, if included in television ads. Moreover, requiring
a spoken disclaimer to have equal prominence as the language or concept that it seeks to address,
will ensure that the consumer has all of the material information necessary to make an informed
decision. If the qualifying information required by a disclaimer is not given equal prominence,
the results will be similar to advertisements on television and radio where a two-paragraph

14

In March 2004, the State Bar Advertising Review Committee amended its existing interpretive comment
regarding the use of disclaimers when communicating results obtained. The revised interpretive comment provides:
Unjustified Expectations (Nov. 1995, revised April 2000, revised March 2004)
Advertisements or writings that include statements about results obtained on behalf of one or more clients,
such as the amount of a damage award or the lawyer’s record in obtaining favorable settlements or verdicts or client
endorsements, create an unjustified expectation in violation of Rule 7.02(a)(2) unless accompanied by a prominent
disclaimer and information as described in this comment. An advertisement or writing not otherwise in violation of
the Disciplinary Rules, which includes one of the following disclaimers presented conspicuously and all of the
following information meets the requirements of Rule 7.02(a)(2):
SAMPLE DISCLAIMERS
“RESULTS OBTAINED DEPEND ON THE FACTS OF EACH CASE.”
“EVERY CASE IS DIFFERENT. SIMILAR RESULTS MAY NOT BE OBTAINED IN YOUR
CASE.”
“PAST PERFORMANCE IS NO GUARANTEE OF FUTURE RESULTS.”

A disclaimer is conspicuous if it is presented in the same media (i.e., auditory and/or visual) and with equal
prominence as the statement of results obtained.
INFORMATION
1.
2.
3.

Nature of the case or matter.
Nature of the injuries or damages or the amount of the transaction.
Actual amount recovered if such amount is less that the judgment. If the judgment or settlement
includes amounts to be paid in the future, the present value of all future payments and/or an
accurate description of the schedule and amount of future payments.

Advertisements or writings that include pictures or images of cash, checks, or other monetary benefits are likely to
create an unjustified expectation in violation of Rule 7.02(a)(2). If an unjustified expectation is created through use
of a picture or image of cash, checks, or other monetary benefit, the inclusion of a disclaimer and/or information as
described in this comment will not cure the violation of Rule 7.02(a)(2).
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warranty statement is reduced to a 5-second speed reading event.

This does not correct

advisements that are misleading, as this qualification or disclaimer becomes nothing more than a
mere blur in the advertisement.
4.

Misrepresentation Regarding Amounts Recovered and the Role of
Advertising Lawyers

The Task Force found some advertising lawyers engaged in false, deceptive and
misleading practices regarding their role in obtaining a client’s recovery and the amount actually
received by the client. While their advertisements may be truthful, they are misleading because
they fail to disclose facts necessary to make the communication considered, as a whole, not
materially misleading.
In several instances, the advertisements imply that the advertising lawyer recovered a
specific sum of money for the client portrayed in the ad. In reality, the matter in question had
been referred or the advertising lawyer had associated another lawyer who obtained a judgment
or settlement on behalf of the client. The advertising lawyer often played little or no part in
achieving this recovery, yet touts it as his or her own work.

While it is correct that an

attorney-client relationship exists between the advertising lawyer and the client, the statement
that the advertising lawyer recovered the amount for the client is misleading in that the ad fails to
disclose the true role played by the advertising lawyer. The amendments proposed by the Task
Force add a requirement that an advertising lawyer must have acted as lead counsel in a case or
been primarily responsible for a settlement or verdict in order to advertise the success.
A second, but equally misleading practice involves statements in advertisements that a
lawyer obtained a verdict of a certain amount on behalf of the client. In several instances, the
amount of the verdict or judgment referenced in the advertisement was either reduced or
overturned by the trial or appellate court, or was later compromised for a reduced amount. If an
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advertisement includes the amount of a verdict or judgment that was never recovered, it is
inherently false and misleading. To eliminate the potential misleading effect of such ads, the
Task Force has proposed changes to Texas Disciplinary Rule 7.02(a)(2). If the advertisement
contains the amount of the recovery, it should state the amount actually recovered by the client.
Finally, even when an advertisement actually reports the dollar amount received by a
client, Texas, like a majority of other jurisdictions, requires that the advertisement include
specific information regarding the nature of the client’s claim, and the injuries or damages
sustained by the client. The Task Force believes that the inclusion of cryptic statements, such as
“Auto accident” or “Brain injury,” is not sufficient.

Rather, the ad must include a short

statement regarding the nature of the claim and the damages or injuries sustained. Absent this
information, the inclusion of the amount recovered creates “unjustified expectations” and
therefore is properly prohibited.
In light of these findings, it is recommended that Texas Disciplinary Rule 7.02 be
amended by adding a new section 2, which states that a communication or advertisement is
deceptive and misleading if it references past success or results obtained, unless 1) the
communicating lawyer or law firm serves as lead counsel in the matter giving rise to the
recovery; 2) the amount involved was actually received by the client; 3) the reference is
accompanied by adequate information regarding the nature of the case or matter, the damages or
injuries sustained by the client; and 4) if the gross amount received is stated, the attorney’s fees
and expenses withheld from the amount are stated as well. The Task Force believes that the
proposed change will ensure that advertisements include sufficient information so that they are
not misleading.
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Currently, the Advertising Review Committee requires that a lawyer who seeks approval
of an advertisement containing a testimonial provide the name, address and phone number of the
actual client. The Advertising Review Committee, however, does not have sufficient staff to
check the validity of representations in each and every ad submitted. The Task Force also
recommends that the Advertising Review Committee revise its rules to require a lawyer whose
advertisement includes a client testimonial referencing the amount of any recovery to submit an
affidavit signed by the client. In this affidavit the client should state his or her current address
and phone number; the nature of the suit or claim represented in the advertisement; the nature of
injuries or damages sustained; the amount awarded; the amount actually received; and the
amount of any expenses and/or fees deducted. Additionally, the affidavit should indicate the
name and address of lead counsel if this matter involved litigation or the attorney who primarily
handled the matter if resolved by settlement and no suit. The advertising lawyer should then be
required to affirm the statement in the affidavit. This will help ensure that the Advertising
Review Committee will have adequate and reliable information regarding matters referenced in
an advertisement.
5.

Proposed Changes in 7.02(a) and 7.04

The Task Force, as reflected in its Preliminary Report, considered a number of
alternatives to address the issues regarding client testimonials and the inclusion of prior
achievements in lawyer advertisements. These alternatives ranged from a complete ban of
testimonials to restrictions that require additional information and prominent disclosures.15 Most

15

The advertising alternatives considered included: 1) a complete ban on the use of client testimonials; 2) prohibiting an
actor or model from portraying a client of the lawyer or law firm; 3) prohibiting discussions regarding results obtained on
behalf of a client; 4) requiring full disclosure of the nature of a case and injuries in advertisements that reference recoveries
obtained on behalf of a client; 5) requiring advertisements, that include results obtained by clients, to indicate the gross
amount recovered, expenses and fees charged to the client, and the net amount recovered by the client; 6) requiring that
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of the alternatives discussed have been adopted in one form or fashion by other jurisdictions. A
number of jurisdictions have restricted or, in some instances, prohibited the use of client
testimonials. See Florida Rules of Professional Conduct, Rule 4-7.2 (“A communication is false
and misleading . . . if it, ‘contains a testimonial.’”). States expressly prohibiting testimonials
include Florida, Louisiana, Mississippi, Nevada, New Mexico, Indiana and Wyoming. See Will
E. Hornsby, Jr., Marketing and Legal Ethics: The Boundaries of Promoting Legal Services,
p. 24. Other states, including Missouri, Ohio, Oregon, South Dakota, Virginia, Wisconsin and
New York, either limit the circumstances where such testimonials may be used or require
specific disclaimers be included in the advertisement.

Id. at 25.

See Oregon Code of

Professional Responsibility, Disciplinary Rule 2-101 (A)(3) (“contains any endorsement or
testimonial, unless the communication clearly and conspicuously states that any result that the
endorsed lawyer or law firm may achieve on behalf of one client in one matter does not
necessarily indicate that similar results can be obtained for other clients”).
The Task Force discussed at length the various alternatives and the implications that each
would have on the lawyer advertiser’s right of free speech. The view of many members changed
during the course of the public hearings.

While some would have advocated banning all

testimonials at the outset, it is clear that testimonials can provide information that not only
educates, but also assists consumers in determining whether they may have legitimate claims or
causes of action. Testimonials also, at times, provide information that might assist consumers in
selecting an appropriate lawyer.

especially problematic uses of “results obtained” be prohibited, as where the lawyer who is advertising referred the matter in
question and so did not obtain the result, or where the result advertised was overturned or reduced in amount on appeal, or
where the result obtained was later compromised for a lesser amount; or 7) requiring that disclaimers, such as “Results
obtained depend on facts of each case” or similar statements or disclaimers, be presented in the same media (i.e., auditory
and/or visual) with equal prominence as the statement of results obtained.
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Texans Against Censorship asserts that any additional restrictions on advertisements will
“stop advertising altogether because the resulting tombstone ads will be totally ineffective in
providing highly useful and relevant information to the public and . . . potential clients who need
a lawyer.” Texans Against Censorship, Perspectives on Lawyer Advertising, p. 4 (emphasis
added). This, they argue, will occur if “lawyers cannot use graphics, music, testimonials, actors,
or other essential techniques” used in everyday advertising to target audiences. Id.

The Task

Force disagrees.
First, the Task Force recognizes that providing consumers useful and relevant
information about legal remedies is of great importance. This is not surprising and is confirmed
by Dr. Rincon’s focus group that shows consumers want more informative ads to help guide their
decision-making (Aus., p. 280, pp. 282-83). Indeed, one of the primary goals of the proposed
rule is to make sure that consumers have more information so that they can make informed
decisions.
Second, the Task Force has not recommended a rule that only allows “tombstone” type
advertisements.16 The proposed rule does not ban graphics, music or testimonials. Rather, if the
advertisement contains an endorsement by a client, it must be the client, not an actor portraying
the client. If the advertisement also refers to the amount recovered by the client, then the
sponsoring lawyer must have been lead counsel or the lawyer who was primarily responsible for
the settlement of a claim. Additionally, the advertisement must contain specific information
including: 1) the gross amount received, and the amount of attorney’s fees and expenses
deducted from it; and 2) the nature of the claim and damages or injuries sustained by the client.

16

Tombstone ads typically identify the lawyer, law firm, address, phone numbers and certifications of the
sponsoring lawyer.
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Information regarding the gross amount of the settlement and the amount of attorney’s fees and
expenses was the type of information that the Rincon focus group found lacking in the ads they
reviewed (Aus. p. 278-279). All of this information is designed to provide “highly useful and
relevant information” to the potential consumer.
Finally, the Task Force proposes amending Texas Disciplinary Rule 7.04 by adding new
subsection (q) that requires disclaimers, disclosures or qualifying statements be presented in the
same manner and of equal prominence as the information to which they pertain.

These

disclaimers and/or qualifying statements are designed to alert consumers that additional
information or facts should be considered in determining the propriety of a statement contained
within an advertisement. If a disclaimer, disclosure, or additional information is necessary to
correct the misleading nature or effect of a particular statement in an ad, then it should be
presented in the same manner and with equal prominence. Otherwise, the consumer will not be
properly alerted to the potentially misleading effects of the advertisement and the very harm that
the Task Force sought to eliminate will, in fact, be perpetuated.

IV.

PROPOSED REVISIONS TO PART VII, TEXAS DISCIPLINARY
RULES
The State Bar of Texas Advertising Review Committee and the Texas Disciplinary Rules

of Professional Conduct Committee have submitted proposed changes to Part VII of the Texas
Disciplinary Rules. Most of the revisions were included in the 1998 Referendum, which was not
promulgated because at least 51% of the registered members of the State Bar did not vote in the
referendum.
A majority of the proposed revisions are designed to make the rules comport with the
ever-evolving technological age in which we live. These revisions include changes regarding
Internet advertisements, the use of infomercials, and electronic and digital communications.
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Other changes include revisions to the rule concerning advertisement of areas of specialization
by lawyers not board certified, changes to Rule 7.06 regarding accepting or continuing
employment where such was procured by conduct prohibited by these rules, as well as revisions
to the filing requirement necessary to address digital and other electronic communications. The
proposed revisions regarding board certification, accepting or continuing employment where
prohibited by the rules, and filing requirements were previously approved by the Board, the
Supreme Court and a majority vote in the 1998 Referendum.
The Task Force, therefore, recommends the adoption of the proposed changes set forth in
Part VII, Texas Disciplinary Rules, and Appendix “D,” as further modified by the
recommendations made in Section III of this Report.

V.

SUMMARY OF RECOMMENDATIONS
The Task Force recommends the following:
1.

That the State Bar Board of Directors petition the Texas Supreme Court to call a

referendum in accordance with TEX. GOV’T CODE § 81.024 (d), and submit to the members of
the bar to vote on adopting the proposed changes identified below:
a.

the adoption of amended Texas Disciplinary Rule 1.04(f) and
accompanying comments, a copy of which is attached hereto in
Appendix “A”;

b.

the adoption of a new Texas Disciplinary Rule 1.04(g) and accompanying
comments, a copy of which is attached hereto as Appendix “A”;

c.

the adoption of an amended Texas Disciplinary Rule 1.04(g), in the form
of a new Texas Disciplinary Rule 1.04(h) and accompanying comments, a
copy of which is attached hereto in Appendix “A”;
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d.

the adoption of amended Texas Disciplinary Rule 7.02(a) and
accompanying comments, a copy of which is attached hereto as
Appendix “B”;

e.

the adoption of amended Texas Disciplinary Rule 7.04(q), a copy of which
is attached hereto in Appendix “C”; and

f.

the adoption of amended Texas Disciplinary Rule Part VII, a copy of
which is attached hereto as Appendix “D.”

2.

That the State Bar Board of Directors petition the Texas Supreme Court to

withdraw Rule 8a of the Texas Rules of Civil Procedure.

Submitted this 24th day of May, 2004.

Richard C. Hile
Chair, Referral Fee Task Force
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REVISED
APPENDICES

Texas Disciplinary Rule Professional Conduct - Rule 1.04(f)
(f) A division or arrangement agreement for division of a fee between lawyers who are not in the
same firm shall not may be made unless only if:
(1) the division is:
(i) in proportion to the professional services performed by each lawyer;
(ii) made with a forwarding lawyer; or
(iii) made, by written agreement with the client, with a between lawyers who assume joint
responsibility for the representation; and
(2) the client is advised of, and does not object to, consents in writing to the terms of the
arrangement prior to the time of the association or referral proposed, including (i) the identity of
all lawyers or law firms who will participate in the fee-sharing agreement, (ii) whether fees will
be divided based on the proportion of services performed or by lawyers agreeing to assume joint
responsibility for the representation, and (iii) the share of the fee that each lawyer or law firm
will receive or, if the division is based on the proportion of services performed, the basis on
which the division will be made the participation of all the lawyers involved ; and
(3) the aggregate fee does not violate paragraph (a),
(g) Every agreement that allows a lawyer or law firm to associate other counsel in the
representation of a person, or to refer the person to other counsel for such representation, and
that results in such an association with or referral to a different law firm or a lawyer in such a
different firm, shall be confirmed by an arrangement conforming to paragraph (f). Consent by a
client or a prospective client without knowledge of the information specified in subparagraph
(f)(2) does not constitute a confirmation with the meaning of this rule. No attorney shall collect
or seek to collect any attorney’s fees or expenses in connection with any such agreement that is
not confirmed in that way, except for:
(1) reasonable value of legal services provided to that person: and
(2) reasonable and necessary expenses actually incurred on behalf of that person.
(g) (h) Paragraph (f) of this Rule does not apply to payments to a former partner or associate
pursuant to a separation or retirement agreement, or to a lawyer referral program certified by the
State Bar of Texas in accordance with the Texas Lawyer Referral Service Quality Act, Tex. Occ.
Code 952.001 et seq., or any amendments or recodifications thereof.
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Comment - Division of Fees
10. A division of fees is a sharing of a single billing to a client between covering the fee of two
or more lawyers who are not in the same firm. A division of fees facilitates association of more
than one lawyer in a matter in which neither alone could serve the client as well, and most often
is used when the fee is contingent and the division is between a referring or associating lawyer
initially retained by the client and a trial specialist. Because the association of additional counsel
normally will result in a further disclosure of client confidences and have a financial impact on a
client, advance disclosure of the existence of that proposed association and client consent
generally are required. Where those consequences will not arise, however, disclosure is not
mandated by this Rule. For example, if a lawyer hires a second lawyer for consultation and
advice on a specialized aspect of a matter and that consultation will not necessitate the disclosure
of confidential information and the hiring lawyer both absorbs the entire cost of the second
lawyer’s fees and assumes all responsibility for the advice ultimately given the client, a division
of fees within the meaning of this Rule is not involved. See also Comment 3 to Rule 5.04., but it
applies in all cases in which two or more lawyers are representing a single client in the same
matter, and without regard to whether litigation is involved. Paragraph (f) permits the lawyers to
divide a fee either on the basis of the proportion of services they render or if each lawyer
assumes joint responsibility for the representation.
10a. Contingent fee agreements must be in a writing signed by the client and must otherwise
comply with paragraph (d) of this Rule.
11. Paragraph (f) permits lawyers to divide a fee on one of three bases. The first is in proportion
to the professional services performed by each. The second continues the Texas practice of
permitting a division of fees with a forwarding attorney. The third permits fees to be divided
with a lawyer who, by written agreement with the client, assumes joint responsibility for the
representation. The second and the third methods permit the fees to be divided in any mutually
agreeable proportion. If the third method is used, a lawyer may satisfy his or her obligations of
“joint responsibility” for the representation either by being an attorney of record in the matter or
by discharging the responsibilities imposed on a “supervised lawyer” under these rules. See
Rule 5.02. Paragraph (f) does not require disclosure to the client of the share that each lawyer is
to receive. A division of a fee based on proportion of services rendered contemplates that each
lawyer is performing substantial legal services on behalf of the client with respect to the matter.
In particular, it requires that each lawyer who participates in the fee have performed services
beyond those involved in initially seeking to acquire and being engaged by the client. There
must be a reasonable correlation between the amount or value of services rendered and
responsibility assumed and the share of the fee to be received. However, if there is a substantial
performance of legal services on behalf of the client by each participating lawyer, the agreed
division should control even though the division is not directly proportional to actual work
performed. If a division of fee is to be based on proportion of services rendered, the arrangement
may provide that the allocation not be made until the end of the representation. When the
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allocation is deferred until the end of the representation, the terms of the arrangement must
include the basis by which the division will be made.
12. Joint responsibility for the representation entails ethical and perhaps financial responsibility
for the representation. The ethical responsibility assumed requires that a referring or associating
lawyer make reasonable efforts to assure adequacy of representation and to provide adequate
client communication. Adequacy of representation requires that the referring or associating
lawyer conduct a reasonable investigation of the client’s legal matter and refer the matter to a
lawyer whom the referring or associating lawyer reasonably believes is competent to handle it.
See Rule 1.01. Adequate attorney-client communication requires that a referring or associating
lawyer monitor the matter throughout the representation and ensure that the client is informed of
those matters that come to that lawyer’s attention and that a reasonable lawyer would believe the
client should be aware. See Rule 1.03. Attending all depositions and/or hearings or requiring
that copies of all pleadings and correspondence be provided a referring or associating lawyer is
not necessary in order to meet the monitoring requirement proposed by this rule. These types of
activities may increase the transactional costs, which ultimately the client will bear and unless
some benefit will be derived by the client, they should be avoided. The monitoring requirement
only requires that the referring lawyer be reasonably informed of the matter, respond to client
questions, and assist the handling lawyer when necessary. Any referral or association of other
counsel should be made based solely on the client’s best interest.
12a. In the aggregate, the minimum activities that must be undertaken by referring or associating
lawyers pursuant to an arrangement for a division of fees are substantially greater than those
assumed by a lawyer who forwarded a matter to other counsel, undertook no ongoing obligations
with respect to it, and yet received a portion of the handling lawyer’s fee once the matter was
concluded, as was permitted under the prior version of this rule Whether such activities, or any
additional activities that a lawyer might agree to undertake, suffice to make one lawyer
participating in such an arrangement responsible for the professional misconduct of another
lawyer who is participating in it and, if so, to what extent, are intended to be resolved by Texas
Civil Practice and Remedies Code, ch. 33, or other applicable law.
13. A client must consent in writing to the terms of the arrangement prior to the time of the
association or referral proposed. For this consent to be effective, the client must have been
advised of at least the key features of that arrangement. Those essential terms, which are
specified in subparagraph (f)(2), are 1) the identity of all lawyers or law firms who will
participate in the fee-sharing agreement, 2) whether fees will be divided based on the proportion
of services performed or by lawyers agreeing to assume joint responsibility for the
representation, and 3) the share of the fee that each lawyer or law firm will receive or the basis
on which the division will be made if the division is based on proportion of service performed.
Consent by a client or prospective client to the referral to or association of other counsel, made
prior to any actual such referral or association, but without knowledge of the information
specified in subparagraph (f)(2) does not constitute sufficient client confirmation within the
meaning of this rule. The referring or associating lawyer or any other lawyer who employs
another lawyer to assist in the representation has the primary duty to ensure full disclosure and
compliance with this rule.
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14. Paragraph (g) facilitates the enforcement of the requirements of paragraph (f). It does so by
providing that agreements that authorize an attorney to either refer a person’s case to another
lawyer, or to associate other counsel in the handling of a client’s case, and that actually result in
such a referral or association with counsel in a different law firm from the one entering into the
agreement, must be confirmed by an arrangement between the person and the lawyers involved
that conforms to paragraph (f). As noted there, that arrangement must be presented to and agreed
to by the person before the referral or association between the lawyers involved occurs. See
subparagraph (f)(2). Because paragraph (g) refers to the party whose matter is involved as a
“person” rather than as a “client,” it is not possible to evade its requirements by having a
referring lawyer not formally enter into an attorney-client relationship with the person involved
before referring that person’s matter to other counsel. Paragraph (g) does provide, however, for
recovery in quantum meruit in instances where its requirements are is not met. See
subparagraphs (g)(1) and (g)(2).
15. What should be done with any otherwise agreed-to fee that is forfeited in whole or in part
due to a lawyer’s failure to comply with paragraph (g) is not resolved by these rules.
16. Subparagraph (f)(3) requires that both the aggregate fee charged to clients in connection
with a given matter by all of the lawyers involved meet the standards of paragraph (a)—that is,
not be unconscionable.

Comment – Fee Disputes and Determinations
12. 17. If a procedure has been established for resolution of fee disputes, such as an arbitration
or mediation procedure established by a bar association, the lawyer should conscientiously
consider submitting to it. Law may prescribe a procedure for determining a lawyer’s fee, for
example, in representation of an executor or administrator, or when a class or a person is entitled
to recover a reasonable attorney’s fee as part of the measure of damages. All involved lawyers
should comply with any prescribed procedures.
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Proposed Revisions To TDRPC Article VII
Rule 7.02 Communications Concerning a Lawyer’s Services
(a)
A lawyer shall not make or sponsor a false or misleading communication about the
qualifications or the services of any lawyer or firm. A communication is false or misleading if it:
(1) contains a material misrepresentation of fact or law, or omits a fact necessary to make
the statement considered as a whole not materially misleading;
(2) contains any reference to past successes or results obtained unless the communicating
lawyer or law firm served as lead counsel in the matter giving rise to the recovery, or was
primarily responsible for the settlement or verdict, the amount involved was actually
received by the client, the reference is accompanied by adequate information regarding
the nature of the case or matter, the damages or injuries sustained by the client and, if the
gross amount received is stated, the attorney’s fees and litigation expenses withheld from
the amount are stated as well;
(2)(3) is likely to create an unjustified expectation about results the lawyer can achieve,
or states or implies that the lawyer can achieve results by means that violate these rules or
other law;
(3)(4) compares the lawyer's services with other lawyers' services, unless the comparison
can be substantiated by reference to verifiable, objective data;
(4)(5) states or implies that the lawyer is able to influence improperly or upon irrelevant
grounds any tribunal, legislative body, or public official; or
(5)(6) designates one or more specific areas of practice in an advertisement in the public
media or in a written solicitation communication unless the advertising or soliciting
lawyer is competent to handle legal matters in each such area of practice; or
(7) uses an actor or model to portray a client of the lawyer or law firm.
(b) Rule 7.02(a)(6) does not require that a lawyer be certified by the Texas Board of Legal
Specialization at the time of advertising in a specific area of practice, but such certification shall
conclusively establish that such lawyer satisfies the requirements of Rule 7.02(a)(6) with respect
to the area(s) of practice in which such lawyer is certified.
(c) A lawyer shall not advertise in the public media or state in a solicitation communication that
the lawyer is a specialist except as permitted under Rule 7.04.
(d) Any statement or disclaimer required by these rules shall be made in each language used in
the advertisement or writing solicitation communication with respect to which such required
statement or disclaimer relates; provided however, the mere statement that a particular language
Appendix “B”

60

is spoken or understood shall not alone result in the need for a statement or disclaimer in that
language.

Comment
1. The Rules within Part VII are intended to regulate communications made for the purpose of
obtaining professional employment. They are not intended to affect other forms of speech by
lawyers, such as political advertisements or political commentary, except insofar as a lawyer's
effort to obtain employment is linked to a matter of current public debate.
2. This Rule governs all communications about a lawyer’s services, including advertisements
permitted regulated by Rule 7.04 and solicitation communications regulated by Rules 7.03 and
7.05. Whatever means are used to make known a lawyer's services, statements about them
should must be truthful and nondeceptive.
3. Sub-paragraph (a)(1) recognizes that statements can be misleading both by what they contain
and what they leave out. Statements that are false or misleading for either reason are prohibited.
A truthful statement is misleading if it omits a fact necessary to make the lawyer’s
communication considered as a whole not materially misleading. A truthful statement is also
misleading if there is a substantial likelihood that it will lead a reasonable person to formulate a
specific conclusion about the lawyer or the lawyer’s services for which there is no reasonable
factual foundation.
4. . The prohibitions in Sub-paragraphs (a)(2) and (3) recognize that of statements that may
create an "unjustified expectations." and in sub-paragraph (a)(3 4) of comparisons of lawyers'
services unless those comparisons "can be substantiated by reference to verifiable objective data"
are each designated to prevent lawyers from misleading members of the public as they seek legal
services. For example, an advertisement that truthfully reports that a lawyer obtained a jury
verdict of a certain amount on behalf of a client would nonetheless be misleading if it were to
turn out that the verdict was overturned on appeal or later compromised for a substantially
reduced amount, and the advertisement did not disclose such facts as well. Even if an An
advertisement that truthfully fully and accurately reports a lawyer’s achievements on behalf of
clients or former clients may be misleading if presented so as to lead a reasonable person to form
an unjustified expectation that the same results could be obtained for other clients in similar
matters without reference to the specific factual and legal circumstances of each client’s case.
Those unique circumstances provisions would ordinarily preclude advertisements in the public
media and written solicitation communications that discuss the results obtained on behalf of a
client, such as the amount of a damage award, the lawyer's record in obtaining favorable
settlements or verdicts, as well as those that contain client endorsements.
5. Sub-paragraph (a)(4) recognizes that comparisons of lawyer’s services may also be misleading
unless those comparisons “can be substantiated by reference to verifiable objective data.”
Similarly, an unsubstantiated comparison of the lawyer’s services or fees with the services or
fees of other lawyers may be misleading if presented with such specificity as would lead a
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reasonable person to conclude that the comparison can be substantiated. Similarly, Statements
comparing a lawyer's services with those of another where the comparisons are not susceptible of
precise measurement or verification, such as "we are the toughest lawyers in town", "we will get
money for you when other lawyers can't", or "we are the best law firm in Texas if you want a
large recovery" can deceive or mislead prospective clients.
6. The inclusion of an appropriate a disclaimer or qualifying language may preclude a finding
that a statement is likely to create unjustified expectations or otherwise mislead a prospective
client, but it will not necessarily do so. Unless accompanied by appropriate, prominent any such
qualifications and disclaimers are both sufficient and displayed with equal prominence to the
information to which they pertain, that information can still readily mislead prospective clients
into believing that similar results can be obtained for them without reference to their specific
factual and legal circumstances. Consequently, in order not to be false, misleading, or deceptive,
other of these Rules require that appropriate Ddisclaimers or qualifying language must be
presented in the same manner as the communication and with equal prominence. See Rules 7.04
(q) and 7.05(a) (2).
7. On the other hand, a simple statement of a lawyer's own qualifications devoid of comparisons
to other lawyers does not pose the same risk of being misleading and does not fall within this
Rule. See Rule 7.04 so does not violate sub-paragraph (a)(4). Similarly, a A lawyer making a
referral to another lawyer may, or course, express a good faith subjective opinion regarding that
other lawyer.
8. Thus, this This Rule does not prohibit communication of information concerning a lawyer's
name or firm name, address and telephone numbers; the basis on which the lawyer's fees are
determined, including prices for specific services and payment and credit arrangements; name of
references and with their consent, names of clients regularly represented; and other truthful
information that might invite the attention of those seeking legal assistance. When a
communication permitted by Rule 7.02 is made in the public media, the lawyer should consult
Rule 7.04 for further guidance and restrictions. When a communication permitted by Rule 7.02 is
made by a lawyer through a written solicitation, the lawyer should consult Rules 7.03 and 7.05
for further guidance and restrictions.
8a. Sub-paragraph (a)(5) prohibits a lawyer from stating or implying that the lawyer has an
ability to influence a tribunal, legislative body, or other public official through improper conduct
or upon irrelevant grounds. Such conduct brings the profession into disrepute, even though the
improper or irrelevant activities referred to are never carried out, and so are prohibited without
regard to the lawyer’s actual intent to engage in such activities.
Communication of Fields of Practice
9.4. Paragraphs (a)(56), (b) and (c) of Rule 7.02 regulate communications concerning a lawyer's
fields of practice and should be construed together with Rule 7.04 or 7.05 , as applicable. If a
lawyer in a public media advertisement or in a written solicitation designates one or more
specific areas of practice, that designation is at least an implicit representation that the lawyer is

Appendix “B”

62

qualified in the areas designated. Accordingly, Rule 7.02(a)(56) prohibits the designation of a
field of practice unless the communicating lawyer is in fact competent in the area.
510. Typically, one would expect competency to be measured by special education, training, or
experience in the particular area of law designated. Because certification by the Texas Board of
Legal Specialization involves special education, training, and experience, certification by the
Texas Board of Legal Specialization conclusively establishes that a lawyer meets the
requirements of Rule 7.02(a)(56) in any area in which the Board has certified the lawyer.
However, competency may be established by means other than certification by the Texas Board
of Legal Specialization. See Rule 7.04(b) .
611. Lawyers who wish to advertise in the public media that they specialize should refer to Rule
7.04(a) , (b) and (c) . Lawyers who wish to assert a specialty in a written solicitation should refer
to Rule 7.05(a)(4) and (b)(1).
Actor Portrayal Of Clients
11a. Sub-paragraph (a)(7) further protects prospective clients from false misleading or deceptive
advertisements and solicitations by prohibiting the use of actors to portray clients of a lawyer or
law firm. Other of these rules prohibits the use of actors to portray lawyers in the advertising or
soliciting lawyer’s firm. See Rules 7.04(g), 7.05(a). The truthfulness of such portrayals is
extremely difficult to monitor, and almost inevitably involve actors whose apparent physical and
mental attributes differ in a number of material respects from those of the actual clients
portrayed.
Communication in a Second Language
712. The ability of lawyers to communicate in a second language can facilitate the delivery and
receipt of legal services. Accordingly, it is in the best interest of the public that potential clients
by made aware of a lawyer's language ability. A lawyer may state an ability to communicate in a
second language without any further elaboration. However, if a lawyer chooses to communicate
with potential clients in a second language, all statements or disclaimers required by the Texas
Disciplinary Rules of Professional Conduct must also be made in that language. See paragraph
(d). Communicating some information in one language while communicating the rest in another
is potentially misleading if the recipient understands only one of the languages.
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Proposed Revisions To TDRPC Article VII
Amend present Rule 7.04 by adding new subsection (q), which states:
(q) If these rules require that specific qualifications, disclaimers or disclosures of
information accompany communications concerning a lawyer’s services, the required
qualifications, disclaimers or disclosures must be presented in the same manner as the
communication and with equal prominence.
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2004 Part VII Information About Legal Services
Rule 7.01 Firm Names and Letterhead
(a)
A lawyer in private practice shall not practice under a trade name, a name that is
misleading as to the identity of the lawyer or lawyers practicing under such name, or a firm name
containing names other than those of one or more of the lawyers in the firm, except that the names
of a professional corporation, professional association, limited liability partnership, or
professional limited liability company may contain “P.C.,” “PA,” “L.L.P.,” “P.L.L.C.,” or
similar symbols indicating the nature of the organization, and if otherwise lawful a firm may use
as, or continue to include in, its name the name or names of one or more deceased or retired
members of the firm or of a predecessor firm in a continuing line of succession. Nothing
herein shall prohibit a married woman from practicing under her maiden name.
(b)
A firm with offices in more than one jurisdiction may use the same name in each
jurisdiction, but identification of the lawyers in an office of the firm shall indicate the
jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is
located.
(c)
The name of a lawyer occupying a judicial, legislative, or public executive or
administrative position shall not be used in the name of a firm, or in communications on its
behalf, during any substantial period in which the lawyer is not actively and regularly
practicing with the firm.
(d)
A lawyer shall not hold himself or herself out as being a partner, shareholder, or
associate with one or more other lawyers unless they are in fact partners, shareholders, or
associates.
(e)
A lawyer shall not advertise in the public media or seek professional employment by written
any communication under a trade or fictitious name, except that a lawyer who practices under a trade
firm name as authorized by paragraph (a) of this Rule may use that name in such advertisement or
such written communication but only if that name is the firm name that appears on the lawyer’s
letterhead, business cards, office sign, fee contracts, and with the lawyer’s signature on
pleadings and other legal documents.
(f)
A lawyer shall not use a firm name, letterhead, or other professional designation that
violates Rule 7.02(a).
Rule 7.02 Communications Concerning a Lawyer’s Services
(a)
A lawyer shall not make a false or misleading communication about the qualifications or
the services of any lawyer or firm. A communication is false or misleading if it:
(1) contains a material misrepresentation of fact or law, or omits a fact necessary to
make the statement considered as a whole not materially misleading;
(2) is likely to create an unjustified expectation about results the lawyer can achieve, or
states or implies that the lawyer can achieve results by means that violate these rules or other law;
(3) compares the lawyer’s services with other lawyers’ services, unless the comparison can
be substantiated by reference to verifiable, objective data;
(4) states or implies that the lawyer is able to influence improperly or upon irrelevant
grounds any tribunal, legislative body, or public official; or
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(5) designates one or more specific areas of practice in an advertisement in the public
media or in a written solicitation communication unless the advertising or soliciting lawyer is
competent to handle legal matters in each such area of practice.
(b)
Rule 7.02(a)(5) does not require that a lawyer be certified by the Texas Board of Legal
Specialization at the time of advertising in a specific area of practice, but such certification shall
conclusively establish that such lawyer satisfies the requirements of Rule 7.02(a)(5) with respect to
the area(s) of practice in which such lawyer is certified.
(c)
A lawyer shall not advertise in the public media or state in a solicitation communication that
the lawyer is a specialist, except as permitted under Rule 7.04.
(d)
Any statement or disclaimer required by these rules shall be made in each language
used in the advertisement or writing solicitation communication with respect to which such
required statement or disclaimer relates; provided however, the mere statement that a particular
language is spoken or understood shall not alone result in the need for a statement or disclaimer in
that language.
Rule 7.03 Prohibited Solicitations & Payments
(a)
A lawyer shall not by in-person, or telephone or regulated telephone or other electronic
contact as defined in paragraph (f) seek professional employment concerning a matter arising out of
a particular occurrence or event, or series of occurrences or events, from a prospective client or
nonclient who has not sought the lawyer’s advice regarding employment or with whom the lawyer
has no family or past or present attorney-client relationship when a significant motive for the
lawyer’s doing so is the lawyer’s pecuniary gain. Notwithstanding the provisions of this
paragraph, a lawyer for a qualified nonprofit organization may communicate with the
organization’s members for the purpose of educating the members to understand the law, to
recognize legal problems, to make intelligent selection of counsel, or to use legal services. In those
situations where in-person, or telephone, or other electronic contact is permitted by this paragraph,
a lawyer shall not have such a contact with a prospective client if:
(1)
the communication involves coercion, duress, fraud, overreaching,
intimidation, undue influence, or harassment;
(2)
the communication contains information prohibited by Rule 7.02(a); or
(3)
the communication contains a false, fraudulent, misleading, deceptive, or unfair
statement or claim.
(b)
A lawyer shall not pay, give, or offer to pay or give anything of value to a person not licensed
to practice law for soliciting prospective clients for, or referring clients or prospective clients to,
any lawyer or firm, except that a lawyer may pay reasonable fees for advertising and public relations
services rendered in accordance with this Rule and may pay the usual charges of a lawyer
referral service that meets the requirements of Occupational Code Title 5, Subtitle B,
Chapter 952.
(c)
A lawyer, in order to solicit professional employment, shall not pay, give, advance, or offer
to pay, give, or advance anything of value, other than actual litigation expenses and other
financial assistance as permitted by Rule 1.08(d), to a prospective client or any other person;
provided however, this provision does not prohibit the payment of legitimate referral fees as
permitted by Rule 1.04(f) or by paragraph (b) of this Rule.
(d)
A lawyer shall not enter into an agreement for, charge for, or collect a fee for professional
employment obtained in violation of Rule 7.03(a), (b), or (c).
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(e)
A lawyer shall not participate with or accept referrals from a lawyer referral service
unless the lawyer knows or reasonably believes that the lawyer referral service meets the
requirements of Occupational Code Title 5, Subtitle B, Chapter 952.
(f)
As used in paragraph (a), "regulated telephone or other electronic contact" means any
electronic communication initiated by a lawyer or by any person acting on behalf of a lawyer or law
firm that will result in the person contacted communicating in a live, interactive manner with any
other person by telephone or other electronic means. For purposes of this Rule a website for a
lawyer or law firm is not considered a communication initiated by or on behalf of that lawyer or firm.
Rule 7.04 Advertisements in the Public Media
(a)
A lawyer shall not advertise in the public media by stating that the lawyer is a
specialist, except as permitted under Rule 7.04(b) or as follows:
(1)
A lawyer admitted to practice before the United States Patent Office may use
the designation "Patents," "Patent Attorney," or "Patent Lawyer," or any combination of those
terms. A lawyer engaged in the trademark practice may use the designation "Trademark,"
"Trademark Attorney," or "Trademark Lawyer," or any combination of those terms. A lawyer
engaged in patent and trademark practice may hold himself or herself out as specializing in
"Intellectual Property Law," "Patent, Trademark, Copyright Law and Unfair Competition," or
any of those terms.
(2)
A lawyer may permit his or her name to be listed in lawyer referral service offices
that meet the requirements of Occupational Code Title 5, Subtitle B, Chapter 952, according to the
areas of law in which the lawyer will accept referrals.
(3)
A lawyer available to practice in a particular area of law or legal service may
distribute to other lawyers and publish in legal directories and legal newspapers (whether
written or electronic) a listing or an announcement of such availability. The listing shall not
contain a false or misleading representation of special competence or experience, but may
contain the kind of information that traditionally has been included in such publications.
(b)
A lawyer who advertises in the public media:
(1)
shall publish or broadcast the name of at least one lawyer who is responsible for the
content of such advertisement; and
(2)
shall not include a statement that the lawyer has been certified or designated by an
organization as possessing special competence or a statement that the lawyer is a member of an
organization the name of which implies that its members possess special competence, except that:
(i)
a lawyer who has been awarded a Certificate of Special Competence by
the Texas Board of Legal Specialization in the area so advertised, may state with respect to each
such area, “Board Certified, [area of specialization] — Texas Board of Legal Specialization;” and
(ii)
a lawyer who is a member of an organization the name of which implies that
its members possess special competence, or who has been certified or designated by an organization
as possessing special competence, may include a factually accurate statement of such membership
or may include a factually accurate statement, “Certified [area of specialization] [name of
certifying organization],” but such statements may be made only if that organization has been
accredited by the Texas Board of Legal Specialization as a bona fide organization that admits to
membership or grants certification only on the basis of objective, exacting, publicly available
standards (including high standards of individual character, conduct, and reputation) that are
Appendix “D”

67

reasonably relevant to the special training or special competence that is implied and that are in
excess of the level of training and competence generally required for admission to the Bar; and
(3)
shall state with respect to each area advertised in which the lawyer has not been
awarded a Certificate of Special Competence by the Texas Board of Legal Specialization, "Not
Certified by the Texas Board of Legal Specialization." However, if an area of law has not been
designated as an area in which a lawyer may be awarded a Certificate of Special Competence by
the Texas Board of Legal Specialization, the lawyer may also state "No designation has been
made by the Texas Board of Legal Specialization for a Certificate of Special Competence in this
area."
(3)
shall, in the case of infomercial or comparable presentation, state that the presentation is an
advertisement:
(i)
both verbally and in writing at its outset, after any commercial
interruption, and at its conclusion; and
(ii)
in writing during any portion of the presentation that explains how to
contact a lawyer or law firm.
(c)
Separate and apart from any other statements, the statements referred to in paragraph (b)
shall be displayed conspicuously, and in the case of subparagraph (b)(2), do so with no
abbreviations, changes, or additions in the quoted language set forth so as to be language easily seen
or understood by an ordinary consumer.
(d)
Subject to the requirements of Rules 7.02 and 7.03 and of paragraphs (a), (b), and (c) of
this Rule, a lawyer may, either directly or through a public relations or advertising representative,
advertise services in the public media, such as (but not limited to) a telephone directory, legal
directory, newspaper or other periodical, outdoor display, radio, or television, Internet, electronic, or
digital media.
(e)
All advertisements in the public media for a lawyer or firm must be reviewed and
approved in writing by the lawyer or a lawyer in the firm.
(f)
A copy or recording of each advertisement in the public media and relevant approval
referred to in paragraph (e), and a record of when and where the advertisement was used,
shall be kept by the lawyer or firm for four years after its last dissemination.
(g)
In advertisements utilizing video or comparable visual images, in the public media, any
person who portrays a lawyer whose services or whose firm’s services are being advertised, or who
narrates an advertisement as if he or she were such a lawyer, shall be one or more of the lawyers
whose services are being advertised. In advertisements utilizing audio recordings, any person who
narrates an advertisement as if he or she were a lawyer whose services or whose firm’s
services are being advertised, shall be one or more of the lawyers whose services are being
advertised.
(h)
If an advertisement in the public media by a lawyer or firm discloses the willingness
or potential willingness of the lawyer or firm to render services on a contingent fee basis, the
advertisement must state whether the client will be obligated to pay all or any portion of the court
costs and, if a client may be liable for other expenses, this fact must be disclosed. If specific
percentage fees or fee ranges of contingent fee work are disclosed in such advertisement, it must
also disclose whether the percentage is computed before or after expenses are deducted from the
recovery.
(i)
A lawyer who advertises in the public media a specific fee or range of fees for a
particular service shall conform to the advertised fee or range of fees for the period during which
the advertisement is reasonably expected to be in circulation or otherwise expected to be effective
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in attracting clients, unless the advertisement specifies a shorter period; but in no instance is the
lawyer bound to conform to the advertised fee or range of fees for a period of more than one year
after the date of publication.
(j)
A lawyer or firm who advertises in the public media must disclose the geographic location,
by city or town, of the lawyer’s or firm’s principal office. A lawyer or firm shall not advertise the
existence of any office other than the principal office unless:
(1)
that other office is staffed by a lawyer at least three days a week; or
(2)
the advertisement discloses states:
(i)
the days and times during which a lawyer will be present at that office, or
(ii)
that meetings with lawyers will be by appointment only.
(k)
A lawyer may not, directly or indirectly, pay all or a part of the cost of an advertisement
in the public media for a lawyer not in the same firm unless such advertisement discloses the
name and address of the financing lawyer, the relationship between the advertising lawyer and the
financing lawyer, and whether the advertising lawyer is likely to refer cases received through the
advertisement to the financing lawyer.
(l)
If an advertising lawyer knows or should know at the time of an advertisement in the
public media that a case or matter will likely be referred to another lawyer or firm, a statement of
such fact shall be conspicuously included in such advertisement.
(m) No motto, slogan or jingle that is false or misleading may be used in any advertisement
in the public media.
(n)
A lawyer shall not include in any advertisement in the public media the lawyer’s
association with a lawyer referral service unless the lawyer knows or reasonably believes that the
lawyer referral service meets the requirements of Occupational Code Title 5, Subtitle B, Chapter
952.
(o)
A lawyer may not advertise in the public media as part of an advertising cooperative or
venture of two or more lawyers not in the same firm unless each such advertisement:
(1)
states that the advertisement is paid for by the cooperating lawyers;
(2)
names each of the cooperating lawyers;
(3)
sets forth conspicuously the special competency requirements required by Rule
7.04(b) of lawyers who advertise in the public media;
(4)
does not state or imply that the lawyers participating in the advertising
cooperative or venture possess professional superiority, are able to perform services in a
superior manner, or possess special competence in any area of law advertised, except that the
advertisement may contain the information permitted by Rule 7.04(b)(2); and
(5)
does not otherwise violate the Texas Disciplinary Rules of Professional Conduct.
(p)
Each lawyer who advertises in the public media as part of an advertising cooperative or
venture shall be individually responsible for:
(1)
ensuring that each advertisement does not violate this Rule; and
(2)
complying with the filing requirements of Rule 7.07.
(q)
If these rules require that specific qualifications, disclaimers or disclosures of information
accompany communications concerning a lawyer’s services, the required qualifications,
disclaimers or disclosures must be presented in the same manner as the communication and with
equal prominence.
(r)
A lawyer who advertises on the Internet must display the statements and disclosures
required by Rule 7.04.
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Rule 7.05 Prohibited Written, Electronic, Or Digital Solicitations
(a)
A lawyer shall not send, or deliver, transmit or knowingly permit or knowingly cause another
person to send, or deliver, or transmit on the lawyers behalf, a written, audio, audio-visual, digital
media, recorded telephone message, or other electronic communication to a prospective client for the
purpose of obtaining professional employment on behalf of any lawyer or law firm if:
(1)
the communication involves coercion, duress, fraud, overreaching, intimidation,
undue influence, or harassment;
(2)
the communication contains information prohibited by Rule 7.02 or fails to
satisfy each of the requirements of Rule 7.04(a) through (c), and (h) (g) through (o) (q) that would
be applicable to the communication if it were an advertisement in the public media; or
(3)
the communication contains a false, fraudulent, misleading, deceptive, or unfair
statement or claim.
(b)
Except as provided in paragraph (e) (f) of this Rule, a written, electronic, or digital
solicitation communication to prospective clients for the purpose of obtaining professional
employment:
(1)
shall conform to the provisions of Rule 7.04(a) through (c);
(2)(1)
shall, in the case of a non-electronically transmitted written communication,
be plainly marked “ADVERTISEMENT” on the its first page, of the written communication
and on the face of the envelope or other packaging used to transmit the communication. also shall
be plainly marked "ADVERTISEMENT". If the written communication is in the form of a selfmailing brochure or pamphlet, the word “ADVERTISEMENT” shall be:
(i)
in a color that contrasts sharply with the background color; and
(ii)
in a size of at least 3/8” vertically or three times the vertical height
of the letters used in the body of such communication, whichever is larger.;
(2)
shall, in the case of an electronic mail message, be plainly marked “ADVERTISEMENT” in
the subject portion of the electronic mail and at the beginning of the message’s text;
(3)
shall not be made to resemble legal pleadings or other legal documents;
(4)
(Editor's Note: This rule was found unconstitutional, Texans Against Censorship,
Inc., et al v. State Bar of Texas, et al, U.S. District Court, Eastern District of Texas. The Supreme
Court of Texas will consider deletion of the rule which currently reads:
shall not contain a statement or implication that the written communication has received any kind of
authorization or approval from the State Bar of Texas or from the Advertising Review Committee);
(5)
(Editor's Note: This rule was found unconstitutional, Texans Against Censorship,
Inc., et al v. State Bar of Texas, et al, U.S. District Court, Eastern District of Texas. The Supreme
Court of Texas will consider deletion of the rule which currently reads:
shall not be sent in a manner, such as by registered mail, that requires personal delivery to a
particular individual);
(4)
(6) shall not reveal on the envelope or other packaging or electronic mail subject line
used for to transmit the communication or on the outside of a self-mailing brochure or pamphlet,
the nature of the legal problem of the prospective client or non-client; and
(5)
(7) shall disclose how the lawyer obtained the information prompting such
written the communication to solicit professional employment if such contact was prompted
by a specific occurrence involving the recipient of the communication, or a family member
of such person(s).
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(c)
Except as provided in paragraph (f) of this Rule, an audio, audio-visual, digital media,
recorded telephone message, or other electronic communication sent to prospective clients for the
purpose of obtaining professional employment:
(1)
shall, in the case of any such communication delivered to the recipient
by non-electronic means, plainly and conspicuously state in writing on the outside of any envelope
or other packaging used to transmit the communication, that it is an "ADVERTISEMENT." _
(2)
Shall not reveal on any such envelope or other packaging the nature of the legal
problem of the prospective client or non-client;
(3)
shall disclose, either in the communication itself or in accompanying transmittal
message, how the lawyer obtained the information prompting such audio, audio-visual, digital media,
recorded telephone message, or other electronic communication to solicit professional employment, if
such contact was prompted by a specific occurrence involving the recipient of the communication or a
family member of such person(s);
(4)
shall, in the case of a recorded audio presentation or a recorded telephone message,
plainly state that it is an advertisement prior to any other words being spoken and again at the
presentation's or message's conclusion:
(5)
shall, in the case of an audio-visual or digital media presentation, plainly state that
the presentation is an advertisement:
(i)
both verbally and in writing at the outset of the presentation and again at its
conclusion; and
(ii)
in writing during any portion of the presentation that explains how to contact a
lawyer or law firm.
(c) (d) All written, audio, audio-visual, digital media, recorded telephone message, or other
electronic communications made to a prospective client for the purpose of obtaining professional
employment of a lawyer or law firm must be reviewed and either signed by or approved in writing by
the lawyer or a lawyer in the firm.
(d) (e) A copy of each written, audio, audio-visual, digital media, recorded telephone message, or
other electronic solicitation communication, the relevant approval thereof, and a record of the date
of each such communication; the name, and address,. telephone number, or electronic address to
which each such communication was sent; and the means by which each such communication was sent
shall be kept by the lawyer or firm for four years after its dissemination.
(e) (f) The provisions of paragraphs (b) and (c) of this Rule do not apply to a written, audio, audiovisual, digital media, recorded telephone message, or other form, of electronic solicitation
communication:
(1)
directed to a family member or a person with whom the lawyer had or has an attorney
client relationship;
(2)
that is not motivated by or concerned with a particular past occurrence or event or a
particular series of past occurrences or events, and also is not motivated by or concerned with the
prospective client's specific existing legal problem of which the lawyer is aware;
(3)
if the lawyer's use of the communication to secure professional employment was not
significantly motivated by a desire for, or by the possibility of obtaining, pecuniary gain; or
(4)
that is requested by the prospective client.
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Rule 7.06 Prohibited Employment
(a)
A lawyer shall not accept or continue employment in a matter when the lawyer knows or
reasonably should know that employment was procured by conduct prohibited by any of Rules 7.01
through 7.05, 8.04(a)(2), or 8.04(a)(9), engaged in by that lawyer personally or by any other person
whom the lawyer ordered, encouraged, or knowingly permitted to engage in such conduct.
b)
A lawyer shall not accept or continue employment in a matter when the lawyer knows or
reasonably should know that employment was procured by conduct prohibited by any of Rules 7.01
through 7.05, 8.04(a)(2), or 8.04(a)(9), engaged in by any other person or entity that is a
shareholder, partner, or member of, an associate in, or of counsel to that lawyer's firm; or by any
other person whom any of the foregoing persons or entities ordered, encouraged, or knowingly
permitted to engage in such conduct.
(c)
A lawyer who has not violated paragraph (a) or (b) in accepting employment in a matter shall
not continue employment in that matter once the lawyer knows or reasonably should know that the
person procuring the lawyer's employment in the matter engaged in, or ordered, encouraged, or
knowingly permitted another to engage in, conduct prohibited by any of Rules 7.01 through 7.05,
8.04(a)(2), or 8.04(a)(9) in connection with the matter unless nothing of value is given thereafter in
return for that employment. the person who seeks the lawyer's services does so as a result-of
conduct prohibited by these Rules."
Rule 7.07 Filing Requirements for Public Advertisements and Written, Recorded,
Electronic, or Other Digital Solicitations
(a)
Except as provided in paragraphs (d) (c) and (e) of this Rule, a lawyer shall file with the
Lawyer Advertisement and Solicitation Advertising Review Committee of the State Bar of Texas,
either before or concurrently with no later than the mailing or sending by any means, including
electronic, of a written, audio, audio-visual, digital or other electronic solicitation communication:
(1)
a copy of the written, audio, audio-visual, digital, or other electronic solicitation
communication being sent or to be sent to one or more prospective clients for the purpose of
obtaining professional employment, together with a representative sample of the envelopes or
other packaging in which the communications are enclosed; and
(2)
a completed lawyer advertising and solicitation communication application form; and
(2) (3) a check or money order payable to the State Bar of Texas for the fee set by the Board of
Directors. Such fee shall be for the sole purpose of defraying the expense of enforcing the rules related
to such solicitations.
b)
Except as provided in paragraph (d) (e) of this Rule, a lawyer shall file with the Lawyer
Advertisement and Solicitation Advertising Review Committee of the State Bar of Texas, either
before or concurrently with no later than the first dissemination of an advertisement in the public
media, a copy of each of the lawyer's advertisements in the public media. The filing shall include:
(1)
a copy of the advertisement in the form in which it appears or is or will appear upon
dissemination be disseminated, such as a videotape, dvd, audiotape, cd, a print copy, or a photograph
of outdoor advertising;
(2)
a production script of the advertisement setting forth all words used and describing in
detail the actions, events, scenes, and background sounds used in such advertisement together with a
listing of the names and addresses of persons portrayed or heard to speak, if the
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advertisement is in or will be in a form in which the advertised message is not fully revealed by a
print copy or photograph;
(3)
a statement of when and where the advertisement has been, is, or will be used; and
a completed lawyer advertising and solicitation communication application form: and
(4) (5) a check or money order payable to the State Bar of Texas for the fee set by the Board of
Directors. Such fee shall be for the sole purpose of defraying the expense of enforcing the rules related
to such advertisements.
c)
Except as provided in paragraph (e) of this Rule, a lawyer shall file with the Advertising
Review Committee of the State Bar of Texas no later than its first posting on the Internet or
other comparable network of computers information concerning the lawyer's or lawyer's firm's
website. As used in this Rule, a "website" means a single or multiple page file, posted on a
computer server, which describes a lawyer or law firm's practice or qualifications, to which
public access is provided through publication of a uniform resource locator (URL). The filing
shall include:
(1)
the intended initial access page of a website.
(2)
a completed lawyer advertising and solicitation communication application form: and
(3)
a check or money order payable to the State Bar of Texas for the fee set by the Board
of Directors. Such fee shall be set for the sole purpose of defraying the expense of enforcing the
rules related to such websites.
(c) (d) A lawyer who desires to secure an advance advisory opinion, referred to as a request for
pre-approval, concerning compliance of a contemplated written solicitation communication or
advertisement may submit to the Lawyer Advertisement and Solicitation Advertising Review
Committee, not less than thirty (30) days prior to the date of first dissemination, the material
specified in paragraph (a) or (b), or the intended initial access page submitted pursuant to paragraph
(c) of this Rule, including the application form and required fee; provided however, it shall not be
necessary to submit a videotape or dvd if the videotape or dvd has not then been prepared and the
production script submitted reflects in detail and accurately the actions, events, scenes, and
background sounds that will be depicted or contained on such videotapes or dvds, when prepared,
as well as the narrative transcript of the verbal and printed portions of such advertisement. If a
lawyer submits an advertisement or solicitation communication for pre-approval, An-advisory
opinion of the Lawyer Advertisement and Solicitation Review Committee a finding of
noncompliance by the Advertising Review Committee is not binding in a disciplinary proceeding or
disciplinary action but a finding of compliance is binding in favor of the submitting lawyer as to all
materials actually submitted for pre-approval if the representations, statements, materials, facts and
written assurances received in connection therewith are true and are not misleading. The finding
of compliance constitutes admissible evidence if offered by a party.
(d) (e) The filing requirements of paragraphs (a), and (b), and (c) do not extend to any of the
following materials, provided those materials comply with Rule 7.02(a) through (c) and, where
applicable. Rule 7.04(a) through (c) :
(1)
an advertisement in the public media that contains only part or all of the following
information: provided the information is not false or misleading:
(i)
the name of the lawyer or firm and lawyers associated with the firm, with
office addresses, electronic addresses, telephone numbers, office and telephone service hours,
telecopier numbers, and a designation of the profession such as "attorney", "lawyer", "law office", or
"firm;"
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(ii)
the fields particular areas of law in which the lawyer or firm specializes or
possesses special competence; advertise specialization and the statements required by Rule 7.04(a)
through (c);
(iii)
the particular areas of law in which the lawyer or firm practices or concentrates
or to which it limits its practice;
(iii) (iv)
the date of admission of the lawyer or lawyers to the State Bar of
Texas, to particular federal courts, and to the bars of other jurisdictions;
(iv) (v) technical and professional licenses granted by this state and other recognized
licensing authorities;
(v) (vi) foreign language ability;
(vi) (vii)
fields of law in which one or more lawyers are certified or
designated, provided the statement of this information is in compliance with Rule 7.02(a)
through (c).
(vii) (viii)
identification of prepaid or group legal service plans in which the
lawyer participates;
(viii) (ix)
the acceptance or nonacceptance of credit cards;
(ix) (x) any fee for initial consultation and fee schedule;
(xi)
other publicly available information concerning legal issues, not
prepared or paid for by the firm or any of its lawyers, such as news articles, legal articles,
editorial opinions, or other legal developments or events, such as proposed or enacted rules,
regulations, or legislation;
(xii) in the case of a website, links to other websites;
(x) (xiii)
that the lawyer or firm is a sponsor of a charitable, civic, or community
program or event, or is a sponsor of a public service announcement;
(xi) (xiv)
any disclosure or statement required by these rules; and
(xii) (xv)
any other information specified from time to time in orders
promulgated by the Supreme Court of Texas;
(2)
an advertisement in the public media that:
(i)
identifies one or more lawyers or a firm as a contributor to a specified
charity or as a sponsor of a specified charitable, community, or public interest program,
activity, or event; and
(ii)
contains no information about the lawyers or firm other than names of the
lawyers or firm or both, location of the law offices, and the fact of the sponsorship or contribution;
(3)
a listing or entry in a regularly published law list;
(4)
an announcement card stating new or changed associations, new offices, or similar
changes relating to a lawyer or firm, or a tombstone professional card;
(5)
in the case of communications sent, delivered, or transmitted to, rather than accessed
by, intended recipients, a newsletter, whether written, digital, or electronic, provided that
it is sent, delivered, or transmitted mailed only to:
(i)
existing or former clients;
(ii)
other lawyers or professionals; and or
(iii)
members of a nonprofit organization that meets the following conditions:
the primary purposes of the organization do not include the rendition of legal services; the
recommending, furnishing, paying for, or educating persons regarding legal services is incidental and
reasonably related to the primary purposes of the organization; the organization does not derive a
financial benefit from the rendition of legal services by a lawyer; and the person for whom the legal
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services are rendered, and not the organization, is recognized as the client of the lawyer who is
recommended, furnished, or paid by the organization;
6)
a written solicitation communication that is not motivated by or concerned with a
particular past occurrence or event or a particular series of past occurrences or events, and also is
not motivated by or concerned with the prospective client's specific existing legal problem of
which the lawyer is aware;
7)
a written solicitation communication if the lawyer's use of the communication to secure
professional employment was not significantly motivated by a desire for, or by the possibility of
obtaining, pecuniary gain; or
8)
a written solicitation communication that is requested by the prospective client.
(e) (f) if requested by the Lawyer Advertisement and Solicitation Advertising Review Committee,
a lawyer shall promptly submit information to substantiate statements or representations made or
implied in any advertisement in the public media and/or written solicitation communication by
which the lawyer seeks paid professional employment.
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