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CONSUMER ENFORCEMENT IN 
ECONOMIC HARD TIMES: BIZ 
OPPS, DEBT SETTLEMENT, 
FORECLOSURE RESCUE & THE 
SCAM DU JOUR 
 
I. INTRODUCTION  
 The downturn in the U.S. economy has placed 
many American consumers in financial distress leaving 
them extremely vulnerable to deceptive practices and 
outright scams offering promises of relief.  In the face 
of a national unemployment rate reported in June, 2009 
at 9.4 percent, consumers looking for ways to replace 
or at least supplement their incomes have become 
targets for unscrupulous operators peddling business 
opportunities and work at home schemes.  Consumers 
behind in payments to their credit providers turn to 
debt settlement companies which too often, promise 
more than they actually deliver.   Similarly, in the face 
of a national foreclosure rate of over 12 percent, 
consumers-desperate for a way to save their homes-are 
vulnerable to foreclosure rescue scammers who collect 
significant upfront fees from  consumers and make 
illusory promises that they can stop the foreclosure.   
 Thus, as reported below, these types of 
opportunistic deceptive practices have become the 
subject of heightened state and federal enforcement 
efforts. 
 
II. BUSINESS OPPORTUNITIES AND WORK 

AT HOME SCHEMES 
A. Regulation of Business Opportunities 
 Generally, a business opportunity or “biz opp”  
involves the sale or lease of any product, service or 
equipment that will enable the purchaser-lessee to 
begin a business. The seller or lessor of a business 
opportunity usually represents that it will secure or 
assist the buyer in various ways including, for 
example,  finding a suitable location or providing  the 
product to the purchaser-licensee. 
 Business opportunity sales are regulated by the 
Federal Trade Commission (FTC) under the Franchise 
Rule, 16 C.F.R. Parts 436 and 437 and by many states, 
including Texas.   In 2008, the FTC amended its Rule 
in order  to separate the requirements applicable to 
franchises from those applicable to business 
opportunities;  to better harmonize the Rule with state 
laws; and to update the original rule to adapt to 
changes in technology.  Currently, the FTC is 
considering proposed changes to the Rule, including 
the effectiveness of a proposed one-page Business 
Opportunities Disclosure Form that sellers of business 
opportunities would have to provide to prospective 
buyers. 

 The goal of federal and state  laws generally is to 
prevent misrepresentations in the sale of business 
opportunities and to ensure that purchasers are 
provided with all material information needed to make 
their investment decisions.  
 In Texas, the Texas Business Opportunity Act, 
TEX. BUS & COMM CODE ANN. §51.003 (Vernon 2002 
& Supp. 2008) defines a “business opportunity” as the 
sale or lease for an initial consideration of more than $ 
500 of products, equipment, supplies, or services that 
will be used by or for the purchaser to begin a business 
in which the seller represents that:   
 
(1)  the purchaser will earn or is likely to earn a profit 

in excess of the initial consideration paid by the 
purchaser; and 

 
(2)  the seller will: 
 Provide locations or assist the purchaser in finding 
locations for the use operation of the products, 
equipment, supplies, or services on premises that are 
not owned or leased by the purchaser or seller; 
 Provide a sales, production, or marketing 
program; or 
 Buy back or is likely to buy back products, 
supplies, or equipment purchased or a product made, 
produced, fabricated, grown, or bred by the purchaser 
using in whole or in part the product, supplies, 
equipment, or services that the seller initially sold or 
leased or offered for sale or lease to the purchaser. 
 Sellers of business opportunities must register 
with the Texas Secretary of State and file a disclosure 
statement in a statutorily prescribed format together 
with a list of those who will be selling the business 
opportunity before offering the opportunity for sale.  
Some sellers must file bonds, establish trust accounts 
or obtain irrevocable letters of credit in favor of the 
State of Texas.    The filed disclosure statement must 
be provided to a purchaser at least ten business days 
before the earlier of the date the purchaser signs a 
business opportunity contract or the date the seller 
receives any consideration for the sale.  Violations of 
the TBOA are false, misleading or deceptive acts or 
practices under the Texas Deceptive Trade Practices-
Consumer Protection Act, TEX. BUS. & COM. CODE 
ANN. §17.41-63 (Vernon 2002 & Supp. 2008) 
(“DTPA”) and subject to private actions as well as to 
enforcement by the Texas Attorney General.   
 The DTPA’s prohibitions on false, misleading or 
deceptive acts or practices are also applicable to those 
sellers of business opportunities which may fall outside 
of the scope of the TBOA.  Similarly, at the federal 
level, Section 5 of the FTC Act which prohibits unfair 
or deceptive acts or practices affecting commerce 
applies to fraudulent income generating opportunities.  
15 U.S.C. §45(a). 
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 Fraudulent biz opp promoters use the classified 
ads, telemarketing, television and the Internet to tout 
offers ranging from the traditional work at home 
envelope stuffing to Internet “malls.”  The FTC reports 
that fraud in this industry is most often associated with 
vending machine, display rack, pay phone, medical 
billing and Internet-related business opportunities.  
Numerous consumer education materials designed to 
help consumers spot and avoid scams  are available at 
the FTC’s web site as well as at www.oag.state.tx.us.  
See  Appendix A.  
 
B.  Operation “Short Change” Targeting 

Deceptive Biz Opps 
 On July 1, 2009,   fourteen Attorneys General 
joined the Federal Trade Commission and the U.S. 
Department of Justice in an enforcement initiative 
dubbed Operation Short Change-which targeted 
business scams taking advantage of the nation’s 
economic down turn to victimize consumers- including 
deceptive business opportunities.  The following 
summaries of selected cases filed by the FTC* are 
excerpted from  the FTC’s website, 
http://www.ftc.gov/opa/2009/07/shortchange/shtm, and 
the full text of cases filed by the Texas Attorney 
General can be found at the www.oag.state.tx.us.  
 
(1) Infusion Media, Inc. d/b/a Googlemoneytree.com 
et al, Cause No. D-1-GV-09-000625, In the 201st 
Judicial District of Travis County, Texas:  The 
Defendants own and operate Web sites that promote 
work at home businesses to consumers. Defendants 
advertise that consumers can make $107,389 in just six 
months just by filling out forms and doing searches on 
Google and Yahoo. To acquire additional information, 
however, consumers must request a “free” Google 
Money Tree Kit, which requires $3.88 S/H. According 
to the sites, in addition to the Money Tree Kit, 
consumers are provided “backstage private access” to a 
members only Web site for 7 days. Consumers report, 
however, that, after they place an order for the kit, they 
are surprised to discover that they had been charged 
$72.21 for failing to cancel the 7-day access to the 
members only Web site. In some cases, consumers 
report that they never received the kit at all. Although 
the site does disclose that the monthly access cost is 
$72.21, it fails to clearly and conspicuously disclose 
that failure to cancel the 7-day trial will result in such a 
charge.  
 
(2) James One GP, LLC, Startup Essentials, LLC, 
USA Merchants Systems Inc d/b/a A-1 Leasing, LLC 
and Robert Harris, Individually, Cause No.D1 
GV080002496, In the 250th  Judicial District of Travis 
County, Texas: JamesOne and its related companies 
are Dallas-based companies that engaged in deceptive 

telemarketing sales to offer consumers the opportunity 
to start their own Internet business.  JamesOne and 
Startup Essential marketed themselves as recognized 
leaders in the start up industry and purported to have 
the experience and resources to provide consumers 
with step-by-step guidance and the tools necessary to 
set up a successful business.  Consumers who agreed to 
obtain Defendants’ services were directed to a Web 
site where they would electronically sign their name.  
Their name was then imposed in numerous places on 
three separate documents, including a lease with A-1 
Leasing, a Michigan company.  Consumers would then 
receive little training or guidance, and were typically 
left with a four-year lease (approx. $6240) and a low-
end laptop. Although consumers did not own a 
business prior to signing up with Defendants, the 
merchant agreement and lease address the consumer as 
a business owner and Defendants claim that these are 
“business to business” irrevocable leases not subject to 
termination, cancellation or modification.  
 
(3) John Beck/Mentoring of America* filed in the 
U.S. District Court for the Central District of 
California alleging that the principals and three 
purported “inventors” marketed three get-rich-quick 
schemes, duping hundreds of thousands of consumers 
into paying approximately $300 million. The 
defendants marketed “John Beck’s Free & Clear Real 
Estate System,” “John Alexander’s Real Estate Riches 
in 14 Days,” and “Jeff Paul’s Shortcuts to Internet 
Millions.” The defendants allegedly made false and 
unsubstantiated claims about potential earnings for 
users of these systems. They used frequently aired 
infomercial to sell the systems for $39.95 and then 
contacted the purchasers via telemarketing to offer 
“personal coaching services,” which cost several 
thousand dollars and purportedly would enhance their 
ability to earn money quickly and easily using the 
systems. In addition, all purchasers were signed up for 
continuity programs that cost an additional $39.95 per 
month, but which were not adequately disclosed to 
consumers. Some consumers also continued receiving 
unwanted sales calls after they told the defendants’ 
telemarketers to stop calling. 
 
(4)  Wagner Ramos Borges*  filed in the U.S. District 
Court for the District of Maryland Greenbelt Division 
alleged that Defendants  through a host of front 
companies, including “Job Safety USA,” 
systematically targeted people seeking maintenance 
and cleaning work. Luring job seekers with print and 
online classified advertisements in newspapers 
throughout the country, Borges allegedly tricked them 
into paying $98 for a worthless and needless credential 
called a "certificate registration number" supposedly so 
that the consumers could get maintenance or cleaning 
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jobs–jobs that Borges did not provide. 
 
(5) Penbrook Productions*  filed in the U.S. District 
Court for the Central District of California Southern 
Division alleged that  Michael Allen Brooks, promoted 
a work-at-home scheme online that used spokesperson 
“Angela Penbrook,” and charged $197 for the 
opportunity to become a “certified” rebate processor, 
earning as much as $225 per hour. According to the 
FTC complaint, after purchasing, consumers 
discovered that the work-at-home “opportunity” had 
nothing to do with processing rebates, but merely 
instructed the consumers about becoming an affiliate 
marketer. Despite Penbrook’s “100% Ironclad, 3-
month ‘Make Money Or It’s Free,’ Triple Satisfaction 
Guarantee,” consumers then found that they could not 
get a refund. The defendants thus misrepresented that 
consumers would be hired as rebate processors, made 
false earnings claims, and misrepresented the refund 
guarantee. 
 
III. DEBT SETTLEMENT 
A. Regulation of Debt Settlement Services 
 The Texas Attorney General’s Office in its 
litigation against debt settlement companies  has 
described debt settlement as: 
 

“... an aggressive form of debt relief, in 
which consumers are required to stop paying 
all of their unsecured debts, and save the 
money they would normally use to pay those 
debts.  After several months, when the 
accounts are in default, the debt settlement 
company will contact the creditor and 
attempt to negotiate a lump-sum payoff of the 
debt, ideally at a highly reduced percentage.  
The consumer then uses the money that 
he/she has been saving to pay the lump-sum, 
and can then have the benefit of a significant 
portion of their original debt being forgiven. 
 
... [B]ecause debt settlement is premised 
upon consumers not making monthly 
payments on their unsecured debts (since 
creditors will not want to settle a debt if they 
are receiving monthly payments), there are 
inherent risks involved with participating in 
a debt settlement program, that can have 
catastrophic effects to the consumer.  
Specifically, consumers entering a debt 
settlement program may experience any, or 
all, of the following: 
 
1. Creditors will continue to assess 

interest, late fees, over-limit charges, 
and any other fees associated with the 

account.  As a result, at the time that a 
settlement is reached, the consumer 
owes significantly more on their 
account, thus reducing the actual 
savings. 

 
2. Creditors are under no obligation to 

accept, or even entertain, a settlement 
offer.  When this occurs, consumers are 
stuck with a vastly higher balance 
because of the interest and late fees that 
have accumulated on the debt.  As a 
result, the consumer can end up in a far 
worse financial situation then when they 
entered the program. 

 
3. Because they are no longer receiving 

monthly payments, creditors will likely 
engage in collection activities which 
may include repeated phone calls and 
other correspondence.  Over time, these 
activities can increase, especially as the 
consumer’s account may get transferred 
to a collection agency. 

 
4. Once a consumer stops paying on their 

accounts, the creditor may file a lawsuit 
against the consumer for breaking their 
contract.  Most debt settlement 
companies, including Defendant, cannot 
offer any assistance when a lawsuit is 
filed and as a result the consumer can 
end up with multiple judgments against 
them. 

 
5. The consumer’s credit reports will 

reflect the late charges and nonpayment 
of their unsecured debt.  As a result, the 
consumer’s credit score will drop while 
participating in the program, and the 
consumer may experience the long term 
effects of a low credit score, which can 
include difficulty in buying a house or 
car, obtaining insurance, or obtaining 
employment. 

 
6. The debt forgiveness that occurs as part 

of the settlement is taxable income. 
 
Because debt settlement is generally a “for-profit” 
industry, companies charge their customers large fees.  
Fees are typically calculated as a percentage of the 
total debt the consumer brings into the program, are 
often collected in the first several months of the 
program, and are for the most part non-refundable.  In 
addition, there may be monthly maintenance fees, 
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enrollment fees, administrative fees, and back-end 
settlement fees.  As a result, the high fees cut into the 
potential savings that a consumer can experience in the 
program.” See, Texas AG enforcement actions below..   
 In 2005, the Texas Legislature amended the Texas 
Finance Code, providing for the regulation of “debt 
management services” which were generally defined as 
providers engaged in the business of receiving funds 
from or controlling the fund of consumers for the 
purpose of distributing those funds to the creditors of 
consumers or arranging or assisting a consumer to 
arrange for the distribution of one or more payments to 
the consumers creditors.  See TEX. FIN. CODE ANN. 
§394.201-215 (2009).   
 The statute includes several exemptions, including 
attorneys-unless the attorney was holding himself out 
to the public as a debt management provider or is 
employed, affiliated with or otherwise working on 
behalf of a provider.   By regulation, the Texas Office 
of the Consumer Credit Commission further exempted 
“business relationships or agreements that purport to 
assist consumers with their debts to the extent that 
consumers’ funds are not deposited into an account 
under the control of the person or business entity who 
is assisting the consumers with their debts.  See 7 TEX. 
ADMIN. CODE §88.109(b)(3).  Thus, debt settlement 
services in Texas distinguish themselves from 
regulated debt management programs by implementing 
business models in which they do not require 
consumers to deposit moneys into an account within 
the providers control.  These debt settlement services 
are nevertheless, subject to private and public rights of 
action under the Texas Deceptive Trade Practices Act. 
To the extent that they provide or hold themselves out 
as providing credit repair services, they are also subject 
to the requirements of the Texas Credit Services 
Organizations Act, TEX.FIN. CODE ANN. § 393.00-
1505 (2006). These providers are also subject to 
enforcement under Section 5 of the FTC Act and the 
laws of the various states in which they offer and 
provide their services.  
 The National Conference of Commissioners on 
Uniform State Laws (NCCUSL), citing reports of 
abuses among these types of  providers  has adopted a 
proposed  Uniform Consumer Debt Counseling Act 
which they report at their web site has been 
implemented in 7 states. 
 
B.  Operation “Short Change” and Debt 

Settlement Providers 
 Operation “Short Change”-described above- also 
set its sites on debt settlement providers.   Included in 
the  64 enforcement actions by the states were the 
following cases filed by the Consumer Protection and 
Public Health Division of the Texas Attorney General. 
The full text of these cases can be found at 

www.oag.state.tx.us 
 
(1)  Credit Solutions of America, Inc., Cause No. D-1-
GV-09-000417, In the 261st Judicial District of Travis 
County:  The state alleged that debt settlement provider 
CSA violated the Texas DTPA by misrepresenting that 
it would get consumers out of debt within 36 months 
by reducing the amount of unsecured debt by 60 
percent when in fact, Defendant’s data showed that 
over 80% of the debts enrolled in the program do not 
settle.  The State further alleged that CSA failed to 
disclose the negative consequences of its program 
including the fact that enrolled debt would likely grow 
larger due to accrued interest and late fees, that the 
program would likely lead to more frequent and 
aggressive creditor contacts, including law suits and 
that consumers participating in a debt settlement 
program will suffer from reduced credit scores; and 
that as a result of CSA’s debt settlement program, 
many consumers find themselves in far greater debt 
than when they enrolled, with destroyed credit and out 
of pocket for the thousands of dollars in fees paid to 
CSA.   
 
(2)  FH Financial, Cause No. D-1-GV-09-000903, In 
the 261st Judicial District of Travis County, The State 
alleges that this debt settlement company violated the 
DTPA by making false or misleading statements on its 
web site- www.fhffinancialservice.com- regarding the 
services it provides to consumers - including 
representations regarding the range of settlement they 
can obtain for consumers, and the time frame within 
which the consumer will complete the program such as 
“Save 40-60% with a payoff in 36 months.” In 
addition, Defendant disparages alternative forms of 
debt relief with false or misleading statements such as 
that in bankruptcy, “you will likely lose your large 
assets such as car, home...” Further Defendant 
represents that it has a good record with the Better 
Business Bureau when in fact, it has an “F” rating-
which it redacts when it sends consumers its BBB 
report. Defendant also fails to clearly disclose the 
negative effects of its, or any, debt settlement program. 
  
(3) Four Peaks Financial Services,  Cause No. D-1-
GV-09-000900, In the 200th Judicial District of Travis 
County:   The State alleges that this debt settlement 
company has violated the DTPA by making false or 
misleading statements on its web site regarding the 
services it provides to consumers - including 
representations regarding the range of settlement they 
can obtain for consumers, and the time frame within 
which the consumer will complete the program such as 
“The typical Four Peaks client enrolls in a 36 month 
debt settlement program and realizes approximately 
45% reduction in debt.” In addition, Defendant 
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disparages alternative forms of debt relief with false or 
misleading statements including “debt 
consolidation...rarely is a viable answer” and 
“...bankruptcy...destroys your credit for years to come. 
Only debt settlement offers a practical remedy that 
works realistically with your life and provides a clean 
slate.” Defendant also fails to clearly disclose the 
negative effects of its, or any, debt settlement program. 
  
(4)  HABR, LLC d/b/a DebtOrSolution, Cause No. D-
1-GV-09-000901, In the 261st Judicial District of 
Travis County, Texas:  The State alleges that this debt 
settlement company has violated the DTPA by making 
false or misleading statements on its web site regarding 
the services it provides to consumers - including 
representations regarding the range of settlement they 
can obtain for consumers, and the time frame within 
which the consumer will complete the program. For 
example, Defendant represents that its program will 
“work to lower your debt by an average of between 45-
65%;” that consumers can “become debt free in 12-36 
months” and that their program “ends annoying 
creditor calls.” In addition, Defendant disparages 
alternative forms of debt relief with false or misleading 
statements.  Defendant also fails to clearly disclose the 
negative effects of its, or any, debt settlement program.  
 
(5) BC Credit Solutions, LLC, Cause No. D-1-GV-
09-000902, In the 250th Judicial District of Travis 
County, Texas:   The State alleges that this debt 
settlement company has violated the DTPA by making 
false or misleading statements on its web site regarding 
the services it provides to consumers - including 
representations regarding the range of settlement they 
can obtain for consumers, and the time frame within 
which the consumer will complete the program. For 
example, Defendant represents that its program will 
“reduce your debt 40-60% in just 12 to 36 months” In 
addition, Defendant disparages alternative forms of 
debt relief with false or misleading statements and 
represents that it can provide various options of debt 
relief to consumers, including credit counseling, when 
in reality it is in the business of selling and providing 
debt settlement programs.  Defendant also fails to 
clearly disclose the negative effects of its, or any, debt 
settlement program.   
 
IV. FORECLOSURE RESCUE   
A. Regulation of Foreclosure Rescue Services 
 As the rate of mortgage loan delinquencies and 
foreclosures has reached record levels, a new class of 
service providers has emerged-offering to assist 
homeowners in preventing foreclosure or in securing a 
loan modification.  These foreclosure rescue and loan 
modification providers typically advertise their 
services via direct mail, email radio, television and 

Internet advertisements.  Because they are able to 
identify potential customers by reviewing notices of 
default and other publicly available records, they 
sometimes mail written solicitations to consumers 
facing foreclosure. 
 Common  deceptive practices attributed to these 
providers  include guaranteeing that they can “stop” 
the foreclosure, requiring payment of significant 
upfront fees, providing little or no service, using names 
and symbols suggesting an affiliation with a 
governmental entity or a trusted organization and title 
transfers involving leaseback arrangements.  Many 
consumers who utilize these services lose their homes 
as well as the significant fees paid for these services. 
Sadly, the services provided can almost always be 
obtained at no cost from non-profit counselors.  See 
John Leland, “Swindlers Find Growing Market in 
Foreclosures,” N. Y. Times, January 15, 2009, see also 
“Consumer Protection and the Credit Crisis: Before 
Senate Comm. on Commerce, Sci. & Transp., 110th 
Cong., February 26, 2009.  
 On May 29, 2009, the Federal Trade Commission 
announced a rulemaking procedure seeking public 
comment on a proposal to adopt rules  addressing the 
proliferation of loan modification and foreclosure 
rescue services in the current economy.  See Advance 
Notice of Proposed Rulemaking: Mortgage Assistance 
Relief Services, R 911003, 74  Fed. Reg. 26, 170 
(proposed April 30, 2009). 
 Twenty two states have passed laws specifically 
regulating the activities of these foreclosure 
consultants;  almost all of them ban these providers 
from charging up front fees and most require a written 
contract with a right to cancel.  See, e.g. 765  IL Comp. 
Stat, 940/1 (2007) and GA.Code Ann. §10-1-393 
(2009). 
 Texas lawmakers have not passed similar laws. 
However, under the Texas Mortgage Broker Act, 
TEX.FIN. CODE ANN. § 156.402, the Texas Department 
of Savings and Mortgage Lending regulates brokers of 
“mortgage loans” including “new loans and renewals, 
extensions, modifications and rearrangements of such 
loans.”  See 7 Tex. Admin Code § 80.2. Therefore, 
foreclosure rescue companies operating in Texas must 
maintain a license as a mortgage broker.  In addition to 
the Texas Mortgage Broker Act, Texas enforcement 
actions have relied upon the state’s authority pursuant 
to  § 17.47 of the Texas Deceptive Trade Practices-
Consumer Protection Act, TEX. BUS. & COM. CODE 
ANN. (Vernon 2002 & Supp. 2008) (“DTPA”), the 
Texas Credit Services Organizations Act, TEX.FIN. 
CODE ANN. § 393.001; the Texas Uniform Fraudulent 
Transfer Act, TEX. BUS. & COM. CODE ANN. § 24.01-
13., the Federal Home Ownership and Equity 
Protection Act (HOEPA), 15 U.S.C. § 1639; and the 
Federal Credit Repair Organizations Act, 15 U.S.C. 
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§ 1679.   
 
B.  State Federal Cooperation 
 Since 2007, State Attorneys General have 
participated in the Multistate Foreclosure Prevention 
Working group, an effort to oversee loan servicers, 
encourage measures to modify loans and monitor 
results.    More recently, the States- joined by the FTC- 
have organized the Foreclosure Rescue Working 
Group to act as a central gathering place for 
information about rescue scams, monitor legislation 
and coordinate enforcement actions.  
  In April, 2009, the United States Attorney 
General joined by the FTC, the U.S. Department of 
Treasury and the Department of Housing and Urban 
Development announced a new coordinated effort 
across federal and state government and the private 
sector to target loan modification fraud and foreclosure 
rescue scams. See, Financial Crimes Enforcement 
Network, United States Department of the Treasury,  
http://fincen.gov/foreclosurerescue.html. 
 
C. Operation “Loan Lies.”  
 On July 15, 2009,   25 federal and state agencies 
including the Federal Trade Commission and the State 
of Texas participated in  a coordinated national law 
enforcement effort to crack down on mortgage rescue 
operators and announced the filing of 189 actions by 
25 federal and state agencies. The following 
summaries of selected cases filed by the FTC* are 
excerpted from  the FTC’s website:   
http://www.ftc.gov/opa/2009/05/mortgagerescue.shtm. 
Cases filed by the Consumer Protection and Public 
Health Division of the Texas Attorney General can be 
found at www.oag.state.tx.us. 
 
(1)  State of Texas vs. Excel Loss Mitigation, Inc., 
United Servicing, LLC, Bell Investments & 
Developments LLC, Francis Marion Bell, David Bell 
and David Espy- Cause No.2009-29793, In the 189th 
Judicial District of Harris County, Texas:  Suit filed 
against this Houston-based company which conducted 
a telemarketing campaign falsely promising  
homeowners that it can “save” their homes from 
foreclosure in exchange for an up front fee of $1,500. 
The company performs none of the services promised 
and refuses to refund the money.  Defendants also 
represented to homeowners that they would be able to 
skip two to three months of mortgage payments and 
that they should not contact their lenders during the 
duration of the “rescue” operation.  Customers were 
charged $ 1500 for this service.   Many of the 
Defendants’ customers eventually lost their homes to 
foreclosure or were forced to seek additional services 
from legitimate service providers. On May 15, 2009, 
District Judge Patricia Kerrigan granted the Attorney 

General’s request for a temporary restraining order and 
an Asset Freeze.  
 
(2) Lucas Law Center* allegedly used an attorney to 
circumvent state prohibitions against receiving a fee 
before providing any services; defendants charged up 
to $ 3995 in advance. In addition to falsely 
representing that they would obtain mortgage loan 
modifications, the defendants told some homeowners 
to stop paying their mortgage in order to pay the 
defendants’ fee.  Consumers obtained promised 
refunds only after repeated complaints to authorities, 
including the State Bar of California.  The court 
immediately barred the practices and froze the 
corporate defendants’ assets, pending a hearing.  
 
(3) Loss Mitigation Services*  marketed primarily 
through direct mail solicitation. The defendants 
allegedly targeted consumers whose mortgage 
payments have increased, who have made late 
payments, and whose homes were in foreclosure. They 
charged up to $5,500 in advance and promised that a 
loan modification was assured or virtually assured if 
consumers hired them. The defendants also 
misrepresented that they were a department of, or 
affiliated with, the consumer’s lender or mortgage 
servicer. In many cases, they failed to obtain loan 
modifications for consumers, some of whom lost their 
homes while waiting for the promised results. 
 
(4)  Apply2Save* charged consumers up-front fees of 
up to $995, claiming they could obtain  loan 
modification in 30 to 90 days. In fact, they did not 
obtain loan modifications for most consumers and were 
unable to stop foreclosures. In most cases, the 
defendants failed to contact or follow-up with 
consumers’ lenders. Consumers waited months with no 
action on their loans, while the defendants lied and told 
them that the lenders had lost their papers. The 
defendants have agreed to a court order barring further 
unlawful practices, pending trial. 
 
(5)  Freedom Foreclosure Prevention Services, LLC 
and Loss Mitigation Training Center of America*  sold 
“loss mitigation” services to homeowners at risk of 
foreclosure, falsely claiming they could prevent 
foreclosure in 97 percent of cases and misrepresenting 
that they would make a full refund if they failed. 
Before performing any loss mitigation services, the 
defendants required homeowners to pay the equivalent 
of one month’s mortgage payment. Their contracts 
instructed homeowners not to contact lenders or their 
contract and its money-back guarantee would be 
voided. In some cases the defendants’ consultants told 
homeowners to stop making their mortgage payments 
while the defendants were working on their cases. In 
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its suit, the FTC alleged that defendants’ completed 
loan modification in only about 6 percent of cases and 
routinely failed to return consumers’ repeated 
telephone calls. In numerous instances, the defendants 
had not contacted the consumers’ lenders or had made 
only non-substantive contacts with them, resulting in 
late fees, penalties, and other costs for the 
homeowners. After failing to secure loan 
modifications, the defendants also failed to honor their 
refund policies.  
 
D.  Additional Texas  Actions 
(1)  Abell Mediation,  Cause No. 07-6629-E, In the 
148th Judicial District of Nueces County, Texas:   Suit 
filed against this Arizona based business which mailed 
solicitations to Texas homeowners who were faced 
with foreclosure. Defendants represented that they 
would stop the foreclosure and required payment of an 
upfront fee of $ 900 to $ 1200 and further represented, 
that if they failed, they would refund a portion of this 
fee.  Defendants’ service resulted in “plans” which 
were simply the plans which any consumer who called 
his mortgage company could obtain and in some cases, 
the plans were less favorable than plans which 
consumers reached on their own with their mortgage 
company. Judgment was entered prohibiting 
Defendants from engaging in deceptive trade practices 
and requiring them to pay $ 750,000 in restitution, $ 
500,000 in civil penalties and $ 250,000 in attorneys’ 
fees. 
  
(2)  Foreclosure Assistance Solutions,  Cause 
No.2007-C113943, In the408th Judicial District of 
Bexar County, Texas:  Suit filed in Bexar County 
against this Florida based business which mailed 
solicitations to Texas homeowners who were facing 
foreclosure.  Defendants promised that they would 
save the consumer’s home and required an upfront 
payment of $ 1200 for their service.  Consumers 
complained that once that fee was paid, Defendants 
made little contact with them or with their lenders and 
that they lost their homes to foreclosure.  Judgment 
was entered against Defendants enjoining them from 
engaging in deceptive trade practices and requiring 
them to pay  $ 475,000 in restitution, $ 100,000 in civil 
penalties and $ 175,000 in attorneys’ fees.  
 
(3)  Heckard & Henderson, Cause No.2005056301, In 
the 151st Judicial District of Harris County, Texas:  
Suit filed in Harris County against Defendants who 
targeted elderly consumers and others on the brink of 
foreclosure.   Heckard persuaded consumers to sign 
forms which they believed authorized Defendant to 
communicate with the mortgage company on their 
behalf.  In fact, consumers were signing deeds 

transferring ownership from the homeowner to 
Heckard.  Once Heckard obtained title to a home, she 
then sold the property and absconded with all of the 
equity in the home.  Many of Heckard’s sales were to 
Defendant Henderson. Together, they attempted to 
evict the homeowner consumers from their homes.  
After entry of a Temporary Restraining Order with an 
asset freeze, Heckard filed a Chapter 13 bankruptcy 
which was later converted to a Chapter 7.  An Agreed 
Permanent Injunction was entered enjoining Heckard 
from providing mortgage foreclosure services and 
requiring payment of $ 75,000 in restitution, $ 150,000 
in civil penalties; and $ 77,587.00 in costs and 
attorneys’ fees.  
 
(4)  North American Foreclosure, LLC and Jireh 
Capital Services, LLC -Cause No. 06032324, In the 
U.S. Bankruptcy Court, Northern District of Texas, 
Dallas Division:-North American Foreclosure, LLC 
(NAF)  is a California company which operates in 
Texas through Jireh Capital Services and David Curtis.  
When debtors file for ch 13 protection to save their 
homestead but are not able to make the required post-
petition payments, and the stay is subsequently lifted, 
debtors receive a barrage of solicitations from 
“foreclosure specialists” offering to save their homes.  
NAF was one of those solicitors.  The debtor signed a 
“Client Agreement” with NAF along with a Warranty 
Deed in which they conveyed a fractional 1% interest 
in their homestead to NAF or an agent, in return for 
which NAF represented that they would file for 
bankruptcy and invoke a new automatic stay.  The 
debtors agreed to pay NAF $ 650 per month to “buy 
back” their 1% interest for as long as they needed the 
service.  All documents and instruments were procured 
in Dallas through JCS and Curtis, to whom the debtors 
made payments.  On the eve of foreclosure, the 
mortgage lender received an anonymous fax containing 
the 1% Warranty Deed to another individual and a 
copy of that individual’s pro se bankruptcy petition 
which had been filed previously in the Central District 
of California.  The mortgage lender halted the 
scheduled foreclosure due to the automatic stay with 
respect to the 1% ownership interest and requested a 
Show Cause hearing.   
 After an evidentiary hearing, Judge Jernigan 
issued an Opinion and Order finding (a) that the 
California pro se bankruptcy debtor had no knowledge 
of the 1% conveyance, the Texas debtors nor NAF; (b) 
that the Texas debtors were duped and had not 
knowingly participated in the possible bankruptcy 
crime, and © that NAF or their agents had fraudulently 
filed the 1% Warranty Deed, which was annulled.  
Judge Jernigan ordered NAF, JCS and Curtis to appear 
in Court and show cause why they should not be found 
to have violated the automatic stay and be held liable 
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for damages.  Ultimately, the Court ruled that the 
actions of Defendants were in violation of the stay.  
Judgment was entered against Defendants enjoining 
them from providing any foreclosure related services 
and ordering them to pay $ 58,000 in civil penalties 
and ordering NAF to pay $ 100,000 in punitive 
damages to the Trustee and $ 10,000 in attorneys’ fees 
to the State of Texas.   
 
(5) Southern Residential LLC., Cause No.2007-
65355, In the 215th Judicial District of Harris County, 
Texas: Defendant is a Houston company which 
engaged in a nationwide advertising campaign in 
which it “guaranteed” that it would stop foreclosures 
“without having to sell your home or file for 
bankruptcy.”  Consumers were required to send one 
month’s mortgage payment to Defendant via overnight 
mail in exchange for the guaranteed service.  
Consumers were prohibited from speaking with their 
mortgage lender and were not informed by Defendant 
of the progress being made to stop the foreclosure. 
Many consumers were offered repayment plans which 
required them to pay large sums of money in a very 
short period of time-which they were unable to do.  
Other consumers were offered the same plans that they 
had already been offered by the mortgage company 
before contracting with Defendant. The judgment 
obtained against Defendant included injunctive relief 
prohibiting the deceptive practices and requiring them 
to wind down the files of Texas consumers. It also 
provided for payment of $ 1.5 million in restitution to 
consumers; $ 250,000 in civil penalties; and $ 250,000 
in costs and attorney’s fees.  
 
(6) The Texas Residential Mortgage Fraud Task 
Force.  The Texas Attorney General is the lead agency 
in this task force which consists of state agencies and 
was established in 2007 pursuant to HB 716 with the 
goal of assuring a strategic partnership between state, 
federal and local law enforcement in order to take a 
proactive stance in the tracking and prosecution of 
mortgage fraud and the perpetrators of mortgage fraud 
statewide.   
 
E. An Ethics Note Regarding Legal Services to 

Distressed Homeowners 
 In some jurisdictions, foreclosure consultants are 
soliciting attorneys with business opportunities to 
provide assistance to distressed homeowners.  The 
Conference of State Bank Supervisors, in Comments 
filed with the FTC noted that “state authorities are 
witnessing an increased involvement of attorneys who 
are forming alliances with unscrupulous entities to 
circumvent applicable state laws...as well as attorneys 
who lend their name to a loan modification company, 
but play, little, if any direct role, in helping consumers 

obtain actual loan modifications.” See, Comments of 
Conference of State Bank Supervisors, submitted to the 
Federal Trade Commission in regards to Mortgage 
Assistance Relief Services Rulemaking, Rule No. 
R911003 (July 14, 2009). 
 Several state bar organizations have issued 
advisories and alerts reminding attorneys of ethics 
rules that may apply in the event a foreclosure 
consultant or another non-lawyer requests assistance 
from a lawyer and/or refers potential distressed 
homeowner clients to the lawyer noting that many of 
the proposed relationships between those consultants 
and lawyers violate the Rules of Professional Conduct 
and therefore, could result in lawyer discipline.  See, 
e.g.  California State Bar, Committee on Professional 
Responsibility and Conduct, Ethics Alert, February 2, 
2009.   
  
V. NOMINEES FOR THE SCAM DU JOUR 
A. Flu Treatment Scams.   
 AARP, the FTC and the U.S. Food and Drug 
Administration are alerting the public to be wary of 
Internet sites and other promotions for products that 
claim to diagnose, prevent, mitigate, treat, or cure the 
2009 H1N1 influenza virus. These fraudulent products 
come  in all varieties, including dietary supplements, 
foods, or products purporting to be drugs, devices or 
vaccines. Such fraudulent products will not prevent the 
transmission of the virus or offer effective treatments 
against infections caused by the H1N1 influenza virus. 
 
B.   Opportunity Scams Targeting Churches.  
  Con artists are targeting African-American 
churches with the offer of “free” equipment or services 
if the church will sign a lease and make payments. 
Once scammers get access to the church’s bank 
account, they clean it out.  
http://www.ftc.gov/bcp/edu/pubs/consumer/alerts/alt13
8.shtm 
 
C. “Robo Calls” and Auto Warranty Scams.  
 Aggressive and  massive telemarketing schemes  
use random, pre-recorded phone calls to fool people 
into thinking that their vehicle’s warranty is about to 
expire.  Consumers who purchase often report that the 
terms of these auto service contracts were not disclosed 
in the sales presentation. Consumers should  be 
skeptical of mail and phone calls warning that their car 
warranty is about to expire and offering high cost 
service contracts. 
 
D. Charity Fraud.  
  The FTC,  49 states and the District of Columbia 
announced 76 law enforcement actions to crack down 
on fraudulent telemarketers that claim to help police, 
firefighters, and veterans. The FTC and states also 
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released new information in English and Spanish to 
help people recognize and avoid donation solicitation 
fraud. For a listing of those cases, see 
http://www.ftc.gov/opa/2009/05/charityfraud.shtm 
 
E.  Check Scams Targeting Attorneys.   
 In a variation of the well-known Nigerian fraud 
scam, attorneys receive an email from a representative 
of a potential foreign client seeking a trustworthy 
attorney to handle a substantial collection issue.  The 
attorney accepts the work, collects money from the 
debtor and deposits the money into the firm account.  
The client asks that his money – minus the attorney’s 
fee – be wired right away and the attorney – who has 
confirmed with the bank that the check has cleared, 
wires the money as requested.  A few days later – and 
after the wired money is long gone – the bank contacts 
the attorney to report that the original check was 
bogus.  
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APPENDIX A 

 
CONSUMER INFORMATION RESOURCES 

 
 
BUSINESS OPPORTUNITIES 

TEXAS ATTORNEY GENERAL 
 http://www.oag.state.tx.us/consumer/index.shtml 
 
  FTC http://www.ftc.gov/bcp/consumer.shtm  
 

BETTER BUSINESS BUREAU   http://www.bbb.org 
 
 TEXAS SECRETARY OF STATE REGISTERED BUSINESS OPPORTUNITIES  
 https://direct.sos.state.tx.us/businessOpportunity/BusOpSearch.asp 
 
 
DEBT SETTLEMENT 
 
 FTC  http://www.ftc.gov/bcp/menus/consumer/credit/debt.shtm 
 TEXAS ATTORNEY GENERAL http://www.oag.state.tx.us/consumer/consolidation.shtml 
 
   
 http://www.law.upenn.edu/bll/archives/ulc/ucdc/2008final.htm 

Final version of the UDMSA ( Commentary that includes a history of the debt management industry) 
 
 
FORECLOSURE RESCUE 
   
       HUD  Certified Counseling Agencies – Provide free personalized assistance for consumers 

        having trouble paying  mortgages or who have received a delinquency notice. Call 1-888-995-HOPE for 
free personalized advice from housing counseling agencies certified by the U.S. Department of Housing and 
Urban Development (HUD). This national hotline – open 24/7 – is operated by the Homeownership 
Preservation Foundation, a nonprofit member of the HOPE NOW Alliance of mortgage industry members 
and HUD-certified counseling agencies.     

 
 For free guidance online, www.hopenow.com. 
 
 TEXAS ATTORNEY GENERAL     http://www.oag.state.tx.us/consumer/mortgage-fraud 
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