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Beware of the Nitro Fish! 

 
By 

Lee Barrett 1 
Forshey & Prostok LLP 

 
Without the fanfare of the maligned 

Bankruptcy Abuse Prevention and Consumer 
Protection Act (BAPCPA)2, the amendments 
to the Federal Rules of Civil Procedure 
concerning electronic discovery and digital 
evidence have drifted in to the bankruptcy bar 
like a sinister fog slipping in from the sea.3  
Not unlike the debate surrounding BAPCPA, 
the true impact of the amended procedural 
rules for bankruptcy practitioners is neither 
clear, nor subject to universal agreement.  If 
pre-amendment case law is any indication, the 
long term implication and application of the 
so called “e-discovery” rules may far surpass 
that of BAPCPA.4 

The temptation may be strong for most 

                                                        
1 Lee has launched a Blog entitled E-Everything for 

Bankruptcy Lawyers.  The blog can be found at 
www.e-everything4bk.blogspot.com 

2  Pub. L. No. 109-08, 119 Stat. 23 (2005). 
3 For purposes of this article, the relevant amendments are 

FRCP 16, 26 and 34; as made applicable by Rules of 
Bankruptcy 7016, 7026, 7034, respectively.  The amended 
rules are in effect as of December 1, 2006 for all cases 
filed on or after that date.  Federal Bankruptcy Rule 9032 
incorporates subsequent amendments to the Federal 
Rules of Civil Procedure, unless an exception is stated 
within the amendments themselves, or through some 
other exception within the Bankruptcy Rules.  By 
example, in a contested matter, Rule 26(a)(1)-(3) is 
inapplicable pursuant to Bankruptcy Rule 9014. 

4  See generally Zubulake v UBS Warburg, 217 F.R.D. 309 
(S.D.N.Y. 2003), and all subsequent Zubulake opinions. 

bankruptcy lawyers to shrug off the new e-
discovery rules.  After all, the statewide 
bankruptcy bar is overwhelmingly a collegial 
group, and surely the new rules must have 
been intended for those litigators knee deep in 
CSI-style cases fraught with financial scandal 
and legal intrigue.  In short, e-discovery is 
seen as the latest way to swim with the sharks.  
It is not necessarily the sharks that most of us 
need to worry about.  Instead, many of us 
need be wary of the “Nitro Fish” effect.5 

In order to avoid becoming fish food, a 
brief review of the amended Rules is in order.6  
Following that review is an introduction to 
key areas likely to arise in most commercial, 
and some consumer, bankruptcy proceedings.  
Lastly, the one constant that has been 
inseparable from e-discovery, expense, is 
considered through the “fish-eye” lens of 
insolvency. 

Continued on page 9 
 

 

                                                        
5 The Nitro Fish is the mascot and line of apparel for 

Kenny Koretsky, owner of KPK Motorsports and a Pro 
Stock division drag racer in the National Hot Rod 
Association.  A photo of the Nitro Fish, key to the telling 
of this story, can be viewed at http://www.nitrofish.com  

6 An in-depth review of the amended Rules is available at 
http://www.uscourts.gov/rules/EDiscovery_w_Notes.p
df 
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CALL FOR ARTICLES 
 

The STATE BAR OF TEXAS BANKRUPTCY LAW SECTION is dedicated to 
providing Texas practitioners, judges, and academics with comprehensive, 
reliable, and practical coverage of the evolving field of bankruptcy law.  We are 
currently reviewing articles for upcoming publications.  We welcome your 
submissions for potential publication. In addition, please send us any 
information regarding upcoming bankruptcy-related meetings and/or CLE 
events for inclusion in the newsletter calendar, as well as any items for our 
“Troop Movements” section.   
 
If you are interested in submitting an article to be considered for publication or 
to calendar an event, please either e-mail your submission to 
dgetten@velaw.com or mail it to the following address: 
 

Douglas V. Getten 
Vinson & Elkins LLP 
Trammell Crow Center 
2001 Ross Avenue, Suite 3700 
Dallas, Texas 75201-2975 
Telephone:  (214) 220-7865 
Facsimile:  (214) 999-7865  

 
Please format your submission in Microsoft Word.  Citations should conform 
to the most recent version of the Bluebook, the Texas Rules of Form, and the 
Manual on Usage, Style & Editing. 
 
Should you have any questions, please visit our website at 
http://txbankruptcylawsection.com.  We look forward to reviewing your 
submissions for potential publication in the next STATE BAR OF TEXAS 
BANKRUPTCY LAW SECTION NEWSLETTER. 
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Judge’s Corner–Practice Pointers and Pet Peeves 

by 
Stacey G.C. Jernigan, 

Judge for the U.S. Bankruptcy Court , 
Northern District of Texas, Dallas Division 

 
In 2007, we launch a new column in the 

SBOT Bankruptcy Law Section Newsletter, 
devoted to identifying practice pointers and pet 
peeves that our bankruptcy judges around the 
state are willing to share.  For each issue, yours 
truly will endeavor to interview judges and their 
law clerks and report some of their most useful 
tips for practitioners.  In this debut issue, I have 
decided to be the “guinea pig” and share some of 
my own and my law clerk Meredyth’s ideas for 
making court room presentations more successful.  
I hope this proves to be useful. 

1.  “First Day” Hearings:  A suggestion for 
debtor’s counsel, in connection with “first day” 
hearings in complex Chapter 11 cases is to plan to 
use the first 15-20 minutes or so of your opening 
presentation to give the court and parties an 
overview of who the company is, what problems 
precipitated or necessitated the bankruptcy filing, 
what the pressing needs are, what long-term issues 
may be on the horizon, and who the key players 
may be (not to mention the more procedural-type 
issues, such as who was given how much notice of 
what, and who is represented by counsel at this 
point).  That 15-20 minutes can save much time in 
your overall presentation because it will likely 
serve to reduce the number of questions that the 
court and parties have.  Relatedly, a “Master 
Affidavit in Support of First-Day Pleadings,” 
wherein some debtor-representative describes the 
background of the company, to help the court and 
parties understand the basis for certain of the 
relief requested in the “first day” pleadings, is a 
most useful tool.  Note that neither of these 
suggestions would be a substitute for putting a 
debtor fact witness on the stand, but it sure can 
help set the stage for more streamlined witness 
testimony in support of the “first day” pleadings.   

2.  Technology:  If you want to use courtroom 
technology (e.g., “ELMO, video gadgets, etc.) for 
fancy presentations, you might call the courtroom 
deputy and arrange a time before trial to come 
over and practice with the gadgets.  We are happy 

to allow you some time in the courtroom for a 
dress rehearsal when we are not using it 
(frequently, we do not schedule hearings on Friday 
afternoons, since we use that time to work on 
opinions and other court business, so this would 
be a good time).  We have had frustrating episodes 
when folks probably had great presentations, but 
there was a lot of fumbling and asking the court 
“how to” that detracted from the effectiveness of 
the presentation. 

3.  Thick Pleadings:  There are local rules and 
protocols in some districts requiring, in these days 
of ECF, that certain pleadings still be delivered in 
hard copy to chambers for the convenience of the 
judge and staff (e.g., fee applications, motions for 
summary judgment and supporting affidavits, and 
“first day” pleadings).  However, even if there is 
no local rule, it will put a smile on the judge’s and 
law clerk’s faces, and possibly save the 
government printers from exploding from over-
use, if you have the foresight to have hand-
delivered to chambers a courtesy copy of a 
particularly large brief or other pleading 
(preferably before 5:00 p.m. the day before the 
hearing).  When in doubt, you might call or e-mail 
the courtroom deputy to ask if it would be helpful 
to the court to send over a courtesy copy of your 
pleadings–in case the court has already printed the 
pleadings. 

4.  Settling Matters:  If you settle a matter, at your 
earliest opportunity, even if it is 6:30 p.m. the 
night before the hearing/trial, please send an e-
mail or leave a phone message with the courtroom 
deputy (in fact, in this situation, you might even 
send an e-mail to the law clerk–just make sure you 
copy all counsel so it is not potentially ex parte 
contact).  It is possible that the judge and law clerk 
are staying late, or planning on coming in to work 
early, to read your pleadings and prepare for court, 
and it is nice to know about a settlement before 
we spend the time doing that. 

5.  Formality of Presentations, Generally.  Don’t 
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be afraid to be overly formal or polished in your 
presentations.  Really—it is okay to be a 
perfectionist robot.  I cannot believe I am writing 
this.  However, a lot of us have observed that 
some of the formality and common courtesy to 
the court and fellow counsel seems to be 
diminishing.  Remember, these are the federal 
courts in which we practice our craft (remember 
that old line, “Don’t make a federal case out of 
it!”—these are, indeed, federal cases in which we 
are all participating).  Perhaps our society, 
generally, has become more informal (I remember 
a former partner of mine who predicted it was the 
end of Western civilization as we knew it, when 
my former law firm briefly instituted “casual 
Fridays” and summer casual dress days).  Perhaps 
informality stems from the fact that we are a small 
relatively collegial bar, and familiarity outside the 
courtroom lends itself to less formality within the 
courtroom.  Maybe incivility and informality are 
rooted in the general coarsening of our culture 
that is so often seen, through media and pop 
culture (I have a seen a couple of “Donald vs. 
Rosie” playground type spats in my courtroom 
that I could hardly believe).  In any event, I think 
it impresses clients a little more (and makes them 
think they are getting what they pay for) when 
they see polished, old-fashioned, lawyerly 
behavior, and it helps us all have a little more 

respect for the courts and our system when we 
conduct ourselves in a polished and civil way.  
Think about whether this applies to your 
courtroom demeanor.  

6.  July Hearings.  This last pointer is probably 
unique to yours truly . . .well, maybe Judge Nelms, 
too.  If you have a hearing in my courtroom 
during the 21 days in July when THE athletic 
competition is ongoing (Le Tour de France), feel 
free to share with the court any updates you have 
about who is currently in the peleton, who is in 
the breakaway, who has crashed or been severely 
and spectacularly wounded that day, who has been 
disqualified in the latest blood doping scandal, 
how Team Discovery is doing, and other tidbits, 
and please don’t get too long winded in your 
substantive presentation, as I have 5-6 hours of 
Phil Liggett-narrated Tour coverage that I have 
Tivo’d on OLN that I need to get home and start 
watching! 

Stay tuned for next month when I will interview a 
judge from another district. 
 

* * * * * * 
 

 
 
 
 

 
 
 

International Bankruptcy Seminar 
London, England 

March 20 – 27, 2007 
 

Starting at $1,900.00 per person 
Contact Susie Angle, Assistant to Janna Countryman, 

Chairwoman of the International Seminar Committee at 
sangle@newbernlawoffice.com 

 

mailto:sangle@newbernlawoffice.com


 

- Page 5 - 

2007 
BANKRUPTCY SECTION 
CALENDAR OF EVENTS

 
 

Monthly Meetings 
 
Dallas – First Wednesday of each month 
San Antonio – Fourth Wednesday of every month 
 
 
January 
 
Tarrant County Bankruptcy Section Lunch 
 

• Fort Worth, Texas 
• January 22, 2007 
• Petroleum Club, 777 Main Street, 39th – 40th 

Floors 
 

Western District Update with Chief Judge King 
 

• Austin Bar Association Bankruptcy Section 
• Austin, Texas 
• January 26, 2007 
• Santa Rita’s Cantina, 1206 W. 38th St. 
• RSVP Lisa Fancher at (512) 322-4708 or 

lfancher@fbhh.com 
 
 
February 
 
Bankruptcy Litigation Conference 
 

• UTCLE 
• Center for American and International Law 

Plano, Texas 
• February 1-2 
• For more information see: 

http://conferences.utcle.org 
 
Nuts and Bolts of Business Bankruptcy 2007(live) 
 

• Bankruptcy Law Section of State Bar of Texas 
• Dallas, Texas, February 21, 2007 
• Adolphus Hotel (3.75 MCLE credit hours) 

 

Advanced Business Bankruptcy Course 2007 (live)  
 

• Bankruptcy Section of State Bar of Texas 
• Dallas, Texas, February 22-23, 2007 
• Adolphus Hotel (12.5 Hours of MCLE, including 

2 hours of ethics) 
 
Bankruptcy Institute 
 

• Houston Bar Association Bankruptcy Section 
• Houston, Texas, February 23, 2007 
• Federal Courthouse Jury Assembly Room 

 
Trustee Panel 
 

• Austin Bar Association Bankruptcy Section 
• Austin, Texas, February 27, 2007 
• Location –T.B.A. 
• Contact Lisa Fancher – lfancher@fbhh.com 

 
March 
 
Elliott Cup – Bankruptcy Moot Court Competition 
 

• Houston Bar Association Bankruptcy Section 
• Houston, Texas – March 2-3, 2007 

 
Nuts and Bolts of Business Bankruptcy 2007 
 

• Bankruptcy Law Section of State Bar of Texas 
• Austin, Texas, March 28, 2007 
• Video 
• 3.75 Hours of MCLE 

 
Advanced Business Bankruptcy Course 
 

• Bankruptcy Law Section of State Bar of Texas 
• Austin, Texas, March 29-30, 20078 
• Video 
• 12.50 Hours of MCLE (including 2 hours of 

Ethics. 

 

mailto:lfancher@fbhh.com
http://conferences.utcle.org
mailto:lfancher@fbhh.com
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“TO 506(c) OR NOT TO 506 (c)  - THAT IS THE QUESTION” 
by Alan S. Trust and Andrea F. Roost 

 
Debtors and trustees are sometimes faced 

with deciding whether to seek to surcharge a 
secured creditor for expenses incurred in the 
preservation and/or disposition of its 
collateral.  Often, this comes up when 
debtor’s counsel is OOR,1 or the trustee is 
WUC.2  In many instances, the surcharge issue 
can be avoided by a front-end discussion with 
the lender to set up carve outs for 
administrative expenses.3  So, what is the law 
of surcharge?  

Section 506(c) of the Bankruptcy Code4 
now provides as follows:  

The trustee may recover from 
property securing an allowed 
secured claim the reasonable, 
necessary costs and expenses 
of preserving, or disposing of, 
such property to the extent of 
any benefit to the holder of 
such claim, including the 
payment of all ad valorem 
property taxes with respect to 
the property.  

Section 506(c) is to be interpreted narrowly, 
with the burden of proving its elements on 
the estate.  See, In re Westwood Plaza 
Apartments, Ltd., 154 B.R. 916, 
Bkrtcy.E.D.Tex., (1993) and French Mkt. 
Homestead, FSA v. P.C., Ltd. (In re P.C., Ltd.), 
929 F.2d 203, 205 (5th Cir.1991). 

The Fifth Circuit interpreted 506(c) in In 
re Grimland, Inc., 243 F.3d 228 (5th. Cir. 2001).  
The bankruptcy court surcharged the 

                                                        
1 Out of retainer. 
2  Without unencumbered cash. 
3  In Chapter 11 cases, often accomplished through carve 

outs in the cash collateral order. 
4  Bankruptcy Abuse Prevention and Consumer Protection 

Act of 2005. 

creditor’s collateral for the remediation of 
waste oil and the storage of oil on the estate’s 
property.  The district court affirmed.  The 
Fifth Circuit reversed and stated:  

We have interpreted [506(c)] 
to require a quantifiable and 
direct benefit to the secured 
creditor;  indirect or 
speculative benefits may not 
be surcharged, nor may 
expenses that benefit the 
debtor or other creditors.   
[citations omitted].  The 
default rule in bankruptcy is, 
accordingly, that adminis-
trative expenses are paid out 
of the estate and not by the 
secured creditors of the 
debtor. 

Grimland, 243 F.3d at 233.  The court 
determined that neither the remediation of the 
waste oil nor the storage of the oil inured to 
the benefit of the secured creditor.   

The Northern and Eastern Districts of 
Texas follow the default rule that 
administrative expenses are presumptively to 
be paid out of the estate’s unencumbered 
assets and not by debtor’s secured creditors.  
In re Consolidated Cotton Gin Co., Inc., 347 B.R. 
572, (Bankr. N.D. Tex.) 2006; In re Westwood 
Plaza Apartments, Ltd., 154 B.R. 916, (Bankr. 
E.D. Tex.), (1993) (debtor was not entitled to 
use rents which were cash collateral to pay its 
attorney fees). 

Consolidated Cotton was a liquidating 
Chapter 11 case.  The debtor sought a 
surcharge for payment of ad valorem taxes, 
attorneys’ fees and accountants’ fees.  The 
court noted that “[a] surcharge under section 
506 contemplates the use of a secured 
creditor’s collateral as a source of funds for 
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paying the ‘reasonable, and necessary costs 
and expenses of preserving, or disposing of, 
such property to the extent of any benefit to 
the [secured creditors]. . . ’  347 B.R. at 576.  
The court allowed a surcharge for attorneys’ 
fees based on the language of an agreed cash 
collateral order, from which the court inferred 
the secured creditor consented to use of its 
cash collateral for such purpose.  However, as 
to ad valorem taxes, the court applied the 
Grimland standard and drew a bright line 
distinguishing those benefits to the secured 
creditor that are “direct” and “quantifiable” 
and may be surcharged, from those benefits 
that are “indirect” and/or “incidental” and 
may not.5 

The Second, Third, Seventh, Eighth and 
Ninth Circuits have adopted the same or 
similar default rules.  See,  In re C.S. Associates, 
29 F.3d 903 (3rd Cir. 1994); In re Cascade 
Hydraulics and Utility Service, Inc., 815 F.2d 546 
(9th Cir. 1987), citing to Brookfield Production 
Credit Association v. Borron, 738 F.2d 951, 952 
(8th Cir.1984); In re Flagstaff Foodservice Corp., 
762 F.2d 10, 12 (2d Cir.1985); In re Trim-X, 
Inc., 695 F.2d 296, (7th Cir. 1982); In re Sonoma 
V, 24 B.R. 600, 603 (9th Cir. BAP 1982); In re 
Proto-Specialties, Inc., 43 B.R. 81, 83 (Bankr. D. 
Ariz.1984). 

Generally, to satisfy the default rule and 
affect a surcharge, the estate must establish in 
quantifiable terms that it expended funds 
directly to protect and preserve the collateral.  
See, Cascade, 815 F.2d at 547 (recovery by 
surcharge is limited to the extent that the 
secured creditor benefited from the services 
rendered).  The Cascade court also stated that 
“A debtor does not satisfy her burden of 
proof by suggesting hypothetical benefits.” 
Id., citing to the Second Circuit opinion in 
Flagstaff Foodservice, 762 F.2d at 12.  In C.S. 
Associates, the Third Circuit stated its view on 

                                                        
5  Consolidated Cotton was decided under the pre-2005 

amendments version of 506(c), which did not include the 
ad valorem tax clause.  

direct benefit that  “Section 506(c) was not 
intended to encompass ordinary 
administrative expenses that are attributable 
to the general operation and dissolution of an 
estate in bankruptcy. Rather, it was designed 
to extract from a particular asset the cost of 
preserving or disposing of that asset.”  29 
F.3d at 907. 

Several courts have also rejected mere 
cooperation with the debtor as making the 
secured creditor liable for expenses of 
administration.  Cascade, 815 F.2d at 548; 
Flagstaff Foodservice, 739 F.2d at 77 (reversing 
bankruptcy court order directing payment of 
professional fees from the secured creditor’s 
collateral based on its “active involvement in 
devising a program aimed at reducing its 
secured claims . . . ”).  One court rejected the 
notion that a secured creditor’s cooperation 
with the debtor is tantamount to consent to 
be surcharged for a creditors committee’s fees 
as setting a precedent detrimental to public 
policy, which is to encourage creditor 
cooperation to consummate a successful 
chapter 11 case.  In re S&S Indus., Inc., 30 
B.R.395, 398 (Bkrtcy. Mich. 1983).  See also, In 
re Combined Crofts Corp.,54 B.R. 294 (Bankr. 
Wis. 1985).  

Thus, courts recognize a narrow 
exception to the “default rule” –  
administrative expenses can be charged 
against secured creditors when expenses of 
preservation or disposition are incurred 
primarily for the benefit of a secured creditor, 
or where the creditor caused or consented to 
such expenses, but only where the nexus 
between the expense and the benefit is direct 
and clearly defined. 

* * * * * * 
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Lessons Learned 
by 

Kristin Simpson 
Assistant Professor of Law, Baylor Law School 

 
Daunting: learning bankruptcy; practicing 

bankruptcy; and teaching bankruptcy.  As aptly put 
by one of my current students at Baylor Law 
School, “[t]he statutes are the most difficult thing 
because they all refer you to 167,298 other statutes 
(more or less) that you must look up before you 
can understand what it really says.”  According to 
another observant student, bankruptcy is difficult 
due to the “dense and murky, often contradictory, 
cumbersome statutes . . . the legislature never just 
comes out and says what it means.”  Remember 
that feeling? 

I do – Creditors’ Rights at SMU Dedman 
School of Law.  Thankfully, Professor McKnight 
skillfully illuminated the statutes and pointed out 
the policy underpinnings that helped lighten the 
dense material.  Then, I was lucky enough to clerk 
for Judge Barbara J. Houser, Chief Bankruptcy 
Judge for the Northern District of Texas.  I 
remember sitting, slack-jawed and awe-struck, as 
she ruled from the bench, citing Code provisions 
with ease, including the romanettes.  Excellent 
teachers make a big difference. 

For each of us, at first blush, bankruptcy law 
seemed a sordid set of state and federal law, 
heavily seasoned with statutory interpretation and 
judicial gloss.  Now we know, that’s what makes it 
so much fun. 

I have had the distinct privilege of viewing 
bankruptcy in several lights:  as an associate at 
Weil, Gotshal & Manges, LLP during the 
Worldcom, Enron and Mirant reorganizations; as 
an associate at Rembolt, Ludtke, LLP in 
Nebraska, fighting over security interests in early-
weaned pigs and repossessing semi-tractor-trailers; 
and now, as a bankruptcy professor.   

In my effort to become one of those 
excellent teachers, I asked my students to respond 
to one of three questions: (1) what 
misconceptions did you have about bankruptcy 
before this class; (2) how will you use bankruptcy 
law in your planned future practice; or (3) what is 
difficult or easy about learning bankruptcy law?  

No one bit on the “easy” question. 

In sum, I learned that studying (and teaching) 
bankruptcy makes you feel like a 1L all over again.  
The class amalgamates all of the big-L Law issues: 
property, contracts, constitutional law, civil 
procedure, and even criminal law.  As a teacher, I 
am amazed at the way my students process the 
information.  One responded:  “Prior to this class, 
I didn’t understand the difficult combination of 
state law and bankruptcy law . . . the most difficult 
thing for me is knowing what your rights are 
under each and how they interact and affect each 
other.” Another student accurately observed, “I 
was prepared to do and take on a ton of math, but 
I’m slowly learning that bankruptcy is much more 
conceptual than the simple practice of crunching 
numbers.”  

Misconceptions about bankruptcy can be a 
high hurdle to clear.  One bonus of teaching 
bankruptcy law is changing minds, and pointing 
out misconceptions.  Here is a sampling of 
reactions to bankruptcy  by “newbies” to our 
magic world: 

§ “Prior to this class, I viewed 
bankruptcy as a poor man’s last resort.  
I figured you had to be insolvent to file 
for bankruptcy.  I have learned 
bankruptcy is a remedy that has more 
uses than allowing desperate people to 
get out of their debts.”   

§ “Before this class, I thought 
bankruptcy was an entirely unfortunate 
situation for debtors.  Turns out, there 
are definite pluses to filing for 
bankruptcy – most importantly, the 
chance to ‘start over’ and ’erase’ the 
bad financial decisions of your past.” 

 

 



 

- Page 9 - 

§ “I had the idea that Bankruptcy was 
very difficult, complex, dry, boring, 
etc., but (while the statutes are 
somewhat difficult) the cases are 
interesting and the concepts aren’t too 
abstract or complex to understand with 
a little studying.” 

Another important metamorphosis students 
experience is the knowledge of how bankruptcy 
will affect their future practice: 

§ “As an estate planning attorney, I think 
bankruptcy could be used in several 
ways.  The crux of estate planning 
revolves around property and the 
valuation, encumbrance and 
disposition of that property.  
Bankruptcy is much the same.” 

§ “I will use bankruptcy in the future for 
settlement purposes . . . seeing what 
options a debtor has . . . what is the 
realistic amount a debtor can stand to 
lose . . . as a bargaining chip.” 

As a teacher, my students’ perceptions 
matter.  I am pleased to share one of the best 
responses I received to my questions: “I’ve come 
to realize that bankruptcy will permeate (or at least 
have the potential to permeate) every case I ever 
work on.  It will creep into my mind when I form 
a damage model, offer or accept a settlement, and 
certainly when I’m called to collect.  I’m starting 
to see bankruptcy as a joker in the deck of cards 
that a litigator can use.” 

Congratulations, bankruptcy lawyers.  You 
have a new crop of soon-to-be lawyers ready to 
join the ranks.  I will do my best to prepare them. 

 
______________________________________________________________________________ 
continued from page 1 

 
The Need for E-Discovery Rules 

A fundamental starting point for under-
standing the broad applicability of the e-discovery 
rules is the term used in the rules, “electronically 
stored information” (“ESI”), to describe the 
digital equivalent of documents or things.  Given 
the tendency for technology to outpace the 
development of sound legal theory and reasoned 
jurisprudence, the term ESI is intended to be 
durable enough to withstand the tidal wave of new 
and emerging technologies that may prove even 
more elusive to conceptualize as “documents and 
things.”7  The term ESI has far greater importance 
in the bankruptcy context when recognized as 
estate property, as a tool to demonstrate the 
competence of management, as well as a discovery 
tool. 

The “E-Discovery” Rules 

                                                        
7  The universe of products that are now undoubtedly 

subject to discovery includes desk top and laptop 
computers, portable or external hard drives, cell phones, 
digital cameras, handheld computing devices, voicemail 
systems, flash drives, pen drives, MP3 players, electronic 
books (such as the Sony Reader), and your child’s newest 
video gaming device. 

The rules of engagement for e-discovery are 
primarily found in Rules 16(b) and 26(f).8  In 
practice, many discovery disputes should be 
prevented or avoided by adherence to the 
amendments to FRCP 26, which require litigants 
or parties to “meet and confer” for the purposes 
of proposing a scheduling order including, among 
other things, provisions for “disclosure or 
discovery of electronically stored information.”9  
Fortunately, most ESI discovery issues in the 
typical commercial bankruptcy will likely resemble 
traditional discovery in that the requesting party 
seeks to discover the substantive facts, regardless 
of whether those facts are stored on paper, or 
stored in a word processor as ESI.  In this case, 
the requesting party really wants to know where 
the ESI is located, who controls the ESI, and 
whether the ESI is stored in a readily accessible 
format.  With the exception of cases involving 
fraud, embezzlement, usurpation, or similar issues, 
most bankruptcies, contested matters, or 
adversary proceedings may not warrant, or 
require, an expensive CSI type “data SWAT team” 
                                                        
8  Rule 26 is largely referred to throughout this article.  The 

reader is cautioned to remain vigilant of the potential for 
sanctions under Rule 16(f). 

9  FRCP 26(f)(3).  See also FRCP 34(a) Advisory 
Committee Notes to the 2006 Amendment. 
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to successfully discover the data necessary to 
conduct investigations or litigation. 

Rule 26 assumes, perhaps without 
foundation, that the party making the disclosure, 
or its attorneys, know enough about the client’s 
digital enterprise to provide even a bare 
description “by category and location” of the 
client’s ESI.10  While counsel has the opportunity, 
indeed an obligation, to supplement disclosures or 
similar responses, the hard lessons learned in 
Zubulake highlight the necessity for timely and 
complete disclosure.  A practical approach to 
disclosing ESI ought to follow the cynic’s model 
of early 20th century voting patterns in Chicago, 
that it be done early and often.  Aside from 
establishing a showing of cooperation if a dispute 
goes in front of a judge or referee, the process will 
force the attorneys to narrow the universe of 
information they seek while sharpening their own 
knowledge of the client’s ESI resources. 

Prior to any Rule 26(f) “meet and confer,” in 
addition to understanding the client’s discovery 
enterprise, counsel must also have a working 
knowledge of the opponent’s digital enterprise in 
order to formulate discovery needs.11  Even when 
representing a “mom and pop” business, the 
attorney must understand the client’s ESI 
resources, including the number and location of 
computers, the function of any in-house servers, 
where and if e-mail is stored, and whether or not 
employees are issued goodies such as iPods or cell 
phones.12  Most importantly, the attorney must 
identify and work closely with whoever knows the 
inner workings of the client’s computer network.  
These are all critical steps in focusing on 
development of the client case, regardless of the 
nature of the proceeding. 

Procedurally, the “meet and confer” is 

                                                        
10  FRCP 26(a)(1)(B). 
11  Adversary proceedings in the Northern District of Texas 

customarily rely on the Alternative Scheduling Orders as 
a default mechanism for establishing pre-trial deadlines.  
While convenient in terms of calendaring, this practice 
may need to be curtailed in order to motivate 
practitioners to actually “meet and confer.” 

12  It is more likely the “mom and pop” business will require 
more time and attention to developing its internal 
knowledge of its own ESI resources, even if those 
resources are minimal. 

intended to give all counsel the opportunity to 
figure out what they have and what they need, so 
that any subsequent scheduling order, discovery 
plan, or case-management agreement might be 
crafted to be the least burdensome for the client, 
while preserving access to the opposition’s data.  
Failing to understand the ESI resources at play 
will inevitably leave counsel ill-prepared to 
anticipate discovery needs and seek the 
appropriate agreements or orders early in the case. 

Assessing the burden and the cost of 
compliance is likely to be the most frequently 
litigated e-discovery rule.  A responding party has 
the option of refusing to produce ESI it identifies 
as not reasonably accessible because of “undue 
burden or cost.”12  Of particular concern in a 
bankruptcy setting is the court’s ability or desire to 
determine which party shall bear the costs of the 
requested discovery.  While respondent’s must use 
caution in playing the “reasonably accessible” 
card, the requesting party may still be able to 
obtain the requested ESI, but at its own expense.13  
While the be careful what you ask for” approach 
may serve as an appropriate guide in more 
traditional litigation, the shortcomings of this 
provision are obvious in the event that an 
“access” dispute arises between a debtor and the 
US Trustee, or between a debtor and a creditor’s 
committee.14 

The amendments also offer a potential cost-
savings measure to the vigilant.  If a requesting 
party does not specify the form in which ESI is to 
be produced, the responding party is free to 
produce it in the format in which it is ordinarily 
stored or reasonably usable.15  For example, many 
                                                        
12 FRCP 26(b)(2)(B). 
13 Such an objection will not relieve the responding party 

from its duties of preservation.  FRCP 26(b)(2) Advisory 
Committee Notes to the 2006 Amendment. 

14  In the case of an official creditor’s committee, the 
potential exists that future committees may find 
themselves torn between their desire to minimize post-
petition expenses ultimately borne by unsecured 
creditors, and the committee’s newly established duty to 
provide certain categories of information to non-member 
constituents pursuant to 11 USC §1102(b)(3).  See generally 
Professional Liability Under the New Bankruptcy Code, 
American Bar Association – Section of 
Litigation/Commercial & Business Litigation Newsletter, 
vol. 8 No.1 Fall 2006. 

15  FRCP 34(b)(ii). 
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documents or records are scanned and retained as 
.pdf files.  However, some litigation software 
packages use .jpg-formatted files rather than .pdf 
files.16  Conversion between the formats may be 
costly and time-consuming, further compelling 
requesting counsel to anticipate their internal 
discovery needs.  A forgetful requesting party, 
needing .jpg versions of files normally saved in the 
.pdf format, might not get two bites at the apple, 
as a responding party is not required to produce 
ESI in more than one form.17  This limitation is 
yet another compelling argument for meaningful 
participation in “meet and confer” processes.18 

Finally, the amendments address the 
increasingly complex matter of inadvertent 
disclosure of privileged ESI.19  Those particular 
amendments are beyond the scope of this article. 

ESI and Commercial Bankruptcy Cases 

Notwithstanding the related burdens 
imposed by BAPCPA, the practice of passively 
relying on clients to provide accurate information 
from some nebulous computer system is over.  
The limitless universe of data and information 
encompassed by ESI has to be viewed from 
several different informed perspectives within the 
context of commercial bankruptcy; this is 
particularly true from the debtor’s perspective, 
regardless of whether attempting liquidation or 
                                                        
16  One example is the litigation management suite 

Visionary, available from Visionary Legal Technologies at 
http://www.freevisionary.com/Downloads.shtm . 

17  FRCP 34(b)(iii).  Undoubtedly, such costly conversions 
aren’t likely to be had merely for the asking.  If a 
responding party, especially a debtor-in-possession, can 
demonstrate that its responsive ESI is stored in the .pdf 
format as a matter of course, and can further 
demonstrate to the bankruptcy court a significant 
expense in conversion which is burdensome to the estate, 
it seems likely that the “cost-shifting” provisions in Rule 
26(b)(2) will place the cost of conversion at the feet of 
the requesting party.  The more difficult question is 
posed by the debtor-in-possession litigant who, having 
requested a costly conversion, attempts to rely on its own 
plea of poverty to prevent such cost-shifting. 

18 The interrelation between the “meet and confer” 
requirements and the limiting effect of Rule 34(b) are also 
the starting point for discussions about production in 
“native format,” in proprietary formats, metadata, and 
“legacy” formats.  These issues are all beyond the scope 
of this article. 

19 FRCP 26(b)(5).  

reorganization.  The “books and records” of a 
debtor or debtor-in-possession are more likely 
than not stored as ESI.20  The emerging value of 
intellectual property can transform ESI into 
valuable property of the estate.  Laptops, 
BlackBerries, digital cameras and MP3 players 
provided to employees not only contain ESI that 
may be property of the estate, but such devices 
themselves, and everything contained on those 
devices, may be property of the estate as well.21  
ESI will undoubtedly play the starring role in the 
evolving drama of modern bankruptcy litigation.  
Indeed, management’s stewardship of its ESI, 
both pre-petition and post-petition, are likely to 
factor increasingly into matters such as “good 
faith,” confirmation of a plan of reorganization, 
and post-petition litigation or prosecution 
involving management. 

Entire CLE courses are available that deal 
with nothing more than the structure, operation, 
key components, and role of the digital enterprise 
of the typical client.  This early in the development 
of ESI issues within the bankruptcy context, the 
lessons from such courses can be distilled into the 
following: 

1) Develop a basic understanding 
the client’s ESI resources; the 
What, the Where, the When and the 
How;22 

2) Identify the person within the 
company who knows everything 
about item #1; this person is the 
Who;23 

                                                        
20 Bankruptcy Rule 2015 establishes minimum record 

keeping duties for certain debtors.  11 USC §351 
addresses storage and disposal of patient records for 
health care businesses.   

21 11 USC §§704(a)(2) and 1106(a) establish the trustee’s 
obligation to account for estate property.  See also 7 
COLLIER BANKRUPTCY PRACTICE GUIDE ¶ 
1106.03[4][b]. 

22 A basic understanding includes, among other things, 
knowing how many on-site and off-site servers the 
company utilizes and what each does, knowing where and 
for how long employee emails are stored, knowing what 
type of system is used to back-up and duplicate data and 
also means identifying every likely source of responsive, 
privileged or confidential ESI. 

23 Not to be confused with the legendary rock band The 
Who, but throughout the course of the bankruptcy, 

http://www.freevisionary.com/Downloads.shtm
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3) Obtain the most recent copy of 
the client’s document retention policy 
(which will likely provide a great 
deal of information about items 
#1 and #2 above), and determine 
if the policy has actually been 
followed;24 

4) Use the “meet and confer” process 
to obtain every reasonable 
agreement that is possible; and 

5) Only ask for the discovery that you 
really need.25 

Specific to bankruptcy, a sixth point is 
applicable: Know your audience.  For the purposes of 
ESI planning, this is really an extension of the 
exercise that experienced attorneys already 
undertake, but again requires that lawyers and 
their clients be able to speak the same dialect in 
multiple foreign universes.  From counsel’s 
perspective, the list of usual suspects can include a 
panel trustee, the U.S. Trustee’s Office,26 a 
committee of unsecured creditors, secured 
creditors, taxing or regulatory authorities, and a 
whole host of other “interested parties.”  In many 
circumstances, counsel can anticipate the factual 
                                                                                   

adversary proceeding or applicable contested matters this 
person ought to be afforded the same superstar status as 
any member of The Who. 

24  If a potential chapter 11 debtor does not have an existing 
document retention policy, there are compelling 
arguments to wait until the bankruptcy petition has been 
filed to attempt to implement a document retention 
policy. 

25 This point can also be interpreted as “Only ask for the 
discovery that you are prepared to pay for,” given the 
dual edged cost-shifting of Rule 26(b)(2).  There has been 
considerable debate over whether the best practice is to 
seek discovery of all ESI in its “native format” and 
whether it is necessary to have all of the much 
misunderstood “metadata” that many believe to be the 
digital equivalent of the “smoking gun.”  In the absence 
of a case that legitimately warrants or requires forensic 
investigation, such requests are probably overreaching.  
As a practical matter, processing and reviewing such 
extensive ESI would likely represent an indefensible drain 
of resources for all interested parties. 

26  11 USC §1116(7) requires that a “small business” debtor 
allow the U.S. Trustee to inspect the “books, and records 
at reasonable times . . . ”  While not necessarily a new 
requirement, only the most adventurous, or reckless, 
counsel would fail to advise their client to get their digital 
ducks in a row in advance of any potential review of ESI 
based books and records. 

and legal issues or similar “expectations” that this 
group will have of a debtor. 

The potential debtor-in-possession continues 
to see its universe as defined by its vendors, 
customers, competitors, lenders, factoring agents, 
and all of the internal processes or established 
infrastructure long relied upon in transacting 
business.  Hopefully, the client can anticipate the 
expectations and requirements of its cohorts once 
plunged into the cleansing waters of bankruptcy. 

At some level, all of these various parties may 
potentially engage in some investigative role, may 
engage or become engaged as a litigant, or may be 
called upon to eventually give their collective 
blessings to a plan of reorganization.  The 
challenge, as has likely always been the case, is for 
attorney and client to be able to communicate 
each with the other about the requirements of 
their respective universes. 

What has changed is that counsel must now 
be as informed about the client’s ESI as it is about 
the client’s finance arrangements, business model, 
or pre-petition payment practices with vendors.  
For purposes of this article, the beginning source 
of that information is the client’s document 
retention policy.  To paraphrase an infamous but 
re-emerging slogan, if you don’t have a document 
retention policy, get one!  A retention policy that 
is not being followed is as bad, or worse, than 
having no policy at all.27  In some circumstances, 
particularly where no retention policy existed pre-
petition, it might be advantageous to seek the 
court’s approval of a document retention policy at 
the commencement of the case.28  In either event, 
how a debtor-in-possession maintains its ESI 

                                                        
27  This is a far more serious issue in terms of risking a 

spoliation instruction.  As jury trials are far too 
uncommon in bankruptcy court, “spoliation” at the 
bench may have dire consequences for attorney and 
client alike. 

28  While some judges may bristle at the thought of yet 
another first day order, a court-approved document 
retention policy has its attractions.  Adverse parties may 
have a more difficult time assailing debtor-in-possession 
management for their post-petition management 
handling of ESI, the move positions management as 
being forward thinking and responsive to the needs of 
the debtor-in-possession as an on-going affair, and the 
retention policy can be carried through confirmation by 
the reorganized debtor. 
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needs to be determined pre-petition when 
possible.  Debtor’s counsel needs to actively 
communicate with “the Who” to ensure post-
petition compliance, it is fair to expect that 
committee counsel will. 

Where there exists an expectation of post-
petition litigation, debtor’s counsel has at least two 
additional considerations regarding preservation 
letters.  A debtor’s outgoing preservation letter 
needs to be broad enough to cover the ESI 
counsel needs.29  If the debtor is faced with 
preservation issues of its own, counsel must 
immediately address both the technical burden 
and the financial burden of compliance.  The cost 
of preservation alone may endanger smaller re-
organizations, and counsel ought not hesitate to 
seek the court’s assistance in obtaining cost-
shifting related to the preservation expenses. 

Inevitably, disputes will arise that are far 
more likely to be technically complex than they 
are legally complex.  Attorneys, clients, and judges 
alike may find they are more satisfied with the use 
of a knowledgeable referee or a master for the 
resolution of ESI-based discovery battles.30 

Finally, while “metadata” is not substantively 
covered in this article, bankruptcy lawyers need to 
at least be cognizant of what they may be passing 
on to an unintended audience.  It is not 
uncommon for digital drafts of documents to be 
passed around to any combination of interested 
parties for review and comment.  Fortunately, 
PACER documents appear to have adequate 
security features that prevent any alteration or 
mining of metadata.  Digital drafts that have been 
in the possession of the client, committee counsel, 
special counsel, local counsel, or even opposing 
counsel may not have those same protections.31 

The “Nitro Fish” Effect 

Many ESI issues will require involvement of 
                                                        
29  See PAUL R. RICE, ELECTRONIC EVIDENCE: LAW 

AND PRACTICE 5-8 (American Bar Association 2005). 
30  Indeed, appointment of an examiner may be appropriate 

in those cases likely to involve the “forensic” CSI-type 
discovery issues. 

31  Sadly, it is only a matter of time until the author’s 
supervising partner discovers that the author has been 
attaching his resume as metadata to outgoing documents. 

IT specialists and outside vendors, as the technical 
questions will be outside the expertise of the 
typical attorney.  That does not mean that every 
matter requires such expensive expertise. 

On a recent, and rare, slow autumn day, dark 
forces within my office conspired to “fish-nap” 
my prized Nitro Fish sculpture.  Within an hour, I 
started receiving e-mails from a Hotmail account 
containing a cryptic ransom note and pictures of 
the Nitro Fish in various states of danger.  Even 
though the e-mail was sent from Hotmail, a web-
based e-mail account, I was able to verify through 
a trial version of eMailTrackerPro32 that the e-mail 
originated from the firm’s location.  The metadata 
in the e-mail attachments identified the computer 
used to type the ransom note.  The Nitro Fish was 
returned unharmed, and at a cost only of 45 
minutes of non-billable time. 

A cheap method of “internal sampling” may 
be something as easy as installing and running 
programs such as Google’s Desktop which will 
inventory and index an individual computer.  
Microsoft’s Lookout performs a similar function 
rendering Outlook searchable.33  Programs such as 
these will at least give counsel, and their clients, a 
better idea of what is actually being stored as ESI. 

Conclusion 

ESI issues will arise with increasing 
prominence, especially in 
commercial bankruptcy 
where such considerations 
will inevitably become 
much broader in scope 
than application simply as 
another discovery tool.  
While great care must be 
taken in handling ESI 
issues, there will always be 

room in the pond for the smaller, nimbler fish! 

* * * * 
                                                        
32  Available at http://www.emailtrackerpro.com. 
33 Such indexing can result in changes to the hardware 

which may adversely impact preservation.  This approach 
is suggested for the “mom and pop” clients who simply 
don’t know whether or not a small group of computers 
contain digital versions of more traditional discoverable 
information.  

http://www.emailtrackerpro.com

