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INTRODUCTION

President Bush signed the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 into law on April 20, 2005. Most of the provisions
under this law are effective 180 days alter enactment. What follows is a
digest of the bankruptcy code sections dealing with business and consumer
tax issues. Each section that is analyzed is presented in "black-line" and is
followed by a comment of the author regarding such change.
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Sec. 346. Special provisions related to the treatment of State and local taxes

(a) Whenever the Internal Revenue Code of 1986 provides that a separate taxable estate
or entity is created in a case concerning a debtor m~der this title, and the income, gain.
loss, deductions, and credits of such estate shall be taxed to or claimed by the estate, a
separate taxable estate is also created for purposes of any State mad local law
imposina a tax on or measured bv income and such income, o, aim loss. deductions.
and credits shall be taxed to or claimed by the estate and may not be taxed to or
claimed by the debtor. The preceding sentence shall not apply if the case is dismissed.
The trustee shall make tax ret~ms of h~come required under any such State or local
law__~.

(b) Whenever the Internal Revenue Code of 1986 provides that no separate taxable estate
shall be created in a case concemin~ a debtor under this title, and the income, gain~
loss, deductions, and credits of an estate shall be taxed to or claimed by the debtor,
such income, gain, loss. deductions, and credits shall be taxed to or claimed by the
debtor under a State or local law imposin~ a tax on or measured by income and may
not be taxed to or claimed by the estate. The trustee shall make such tax returns of
income of corporations and of partnerships as are required under any State or local
law. but with respect to partnerships, shall make such returns only to the extent such
returns are also required to be made under such Code. The estate ghM1 be liable for
any tax imposed on such corporation or pam~ership, but not for any tax imposed on
parta3ers or members.

With respect to a partnership or any entity treated as a partnership under a State or
local law imposin~ a tax on or measured by income that is a debtor in a case trader
this title, any gain or loss resulting from a distribution of property from sucb
partnership, or an,/distributive share of any income, gain, loss. deduction, or credit of
a partner or member that is distributed, or considered distributed, from such
partnership, after the cormnencement of the case. is gain. loss, income, deduction, or
credit, as the case may be, of the partner or member, and if sucb parmer or member is
a debtor in a case under this title, shall be subiect to tax in accordance with subsection

(d) For purposes of any State or local law imposing a tax on or measured by income, the
taxable period of a debtor in a case under this title shall tem~inate only if and to the
extent that the taxable period of such debtor terminates under the h~temal Revenue

(e)

Code of 1986.

The estate in any case described in subsection (a) shall use the same accounting
method as the debtor used in~nediately before the commencement of the case, if such
method of accounting complies with applicable nonbankruptc¥ tax law.

For purposes of any State or local law imposing a tax on or measm’ed by income, a
transfer of property from the debtor to the estate or from the estate to the debtor shall
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not be treated as a disposition for purposes of any provision assi~o-ning tax
consequences to a disposition, except to the extent that such transfer is treated as a
disposition under the Internal Revenue Code of 1986.

(g) Whenever a tax is imposed pursuant to a State or local law imposing a tax on or
measured by income pursuant to subsection (a) or (b), such tax shall be imposed at
rates generally applicable to the same types of entities under such State or local law.

(h) The trustee shall withhold from any pas, ment of claims for wages, salaries.
commissions, dividends, interest, or other payments, or collect, any anmunt required
to be wifl~held or collected under applicable State or local tax law, and shall pay such
withheld or collected amount to the appropriate goverumental unit at the time mad ha
the manner required by such tax law. and with the same priority as the claim from
which such amount was withheld or collected was paid.

(1) To the extent that any State or local law imposing a tax on or measured by
income provides for the carryover of any tax attribute from one taxable period to a
subsequent taxable period, the estate shall succeed to such tax attribute in any
case in which such estate is subiect to tax under subsection (a).

(2) After such a case is closed or dismissed, the debtor shall succeed to any tax
attribute to which the estate succeeded under paraaraph (1) to the extent
consistent with the Internal Revenue Code of 1986.

(’3) The estate may carry back any loss or tax attribute to a taxable period of the
debtor that ended before the date of the order for relief under this title to the
extent that-

(A) applicable State or local tax law provides for a carryback in the case of
the debtor: and

(13) the same or a similar tax attribute may be carried back bv the estate to
such a taxable period of the debtor under the Internal Revenue Code of
1986.

(1) For purposes of an~, State or local law imposing a tax on or measured by
income, income is not realized by the estate, the debtor, or a successor to the
debtor by reason of discharge of indebtedness in a case under this title, except to
the extent, if may, that such income is subiect to tax under the Internal Revenue
Code of 1986.

(2) Whenever the Internal Revenue Code of 1986 provides that the amount
excluded from ~ross income in respect of the discharge of indebtedness in a case
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under this title shall be applied to reduce the tax attributes of the debtor or the
estate, a similar reduction shall be made trader any State or local law imposing ~
tax on or measured bv income to the extent such State or local law recognizes
such attributes. Such State or local law may also provide for the reduction of other
attributes to the extent that the full mnount of income from the discharge of
indebtedness has not been applied.

(1) Except as provided in this section mid section 505, the time and mm~ner of
tiling tax returns and the items of income, gain, loss, deduction, and credit of any
taxpayer shall be determined under applicable nonbankruptcy law.

(2) For Federal tax purposes, the provisions of this section are subject to the
I_ntemal Revenue Code of 1986 and other applicable Federal nonbanlmaptcy law.’.

COMMENT: Completely re-written, the changes to Section 346 conform state and local
income tax administrative practices to those under the Internal Revenue Code in several
important respects including: the "split year" for filing returns in the year of the bankruptcy
filing, the division of tax liabilities and responsibilities between the bankruptcy estate and the
debtor, tax consequences with respect to partnerships and transfers of property, and the taxable
period of a debtor. The section does not, however, conform state and local tax rates.

See. 362. Automatic Stay

(a) Except as provided in subsection (b) of this section, a petition filed under section 301,
302, or 303 of this title, or an application filed under section 5(a)(3) of the Securities
Investor Protection Act of 1970, operates as a stay, applicable to all entities of- ...

(8) the commencement or continuation of a proceeding before the United States
Tax Court concerning ~e-deg~ a corporate debtor’s tax liability for a taxable
period the banlcruptc7 court may detemaine or concemin~ the tax liability of the
debtor who is ms individual for a taxable period endin~ before the date of the
order for relief under this title.

(b) The filing of a petition under section 301, 302, or 303 of this title, or of an
application under, section 5(a)(3) of the Securities Investor Protection Act of 1970
does not operate as a stay - ...

(2) under subsection (a) cf ~klz :action...

(F) of the interception of a tax refund, as specified in section 464 and
466(a)(3) of the Social Security Act or under an analogous State law; or..
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